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Issue of Globalization and Regional Integration for the Legal Profession

Canadian Bar Association Eastern Africa Regional Bar Workshop

Snowcrest Hotel, Arusha, Tanzania, 8-10 March 2011
Day 1: Tuesday, 8th March 2011

Welcome, Introductions and Expectations

Anne-Abeja Muhwezi, Secretary General EALS

Ms. Anne Abeja Muhwezi conveyed the regrets of Dr. Wilbert Kapinga the President of the East Africa Law Society (EALS) and provided the following opening remarks on his behalf. 

EALS brings more than 7,000 lawyers in the region together in contrast to its partner the CBA which has over 37,000 lawyers, judges, notaries, professors, students. The EALS is essentially a professional association which is an advocate for all members of the legal profession in the region and its primary purpose is to serve its members; it is the premier provider of personal and professional development and support to members; it promotes fair justice systems, facilitates effective law reform, promotes equality in the legal profession and is devoted to the elimination of discrimination; in particular it is a leading edge organization committed to enhancing the professional and commercial interests of a diverse membership and protecting the independence of the judiciary and the Bar.
Regional Integration, as far as the legal profession is concerned, has become a priority policy issue and that all countries in the region are committed to improving the legal profession, and to have a conducive environment to pave way for cross border practice within the region (as demonstrated by the overwhelming response to the call for participants to this workshop). 
We should effectively use this forum to discuss the challenges that come with the cross border practice, these include; different legal systems, language challenges, nationalistic tendencies: protectionism, disparities in the Bar Associations, competition: unfair market practices and limited resources just to mention but a few. It is worth noting that, a number of initiatives have already been embarked upon to facilitate cross border practice, these include; EAC Treaty and relevant protocols and annexes, such as,  Annex II [EAC Common Market Protocol (Free Movement of Workers) Regulations], Annex V [EAC Common Market Protocol (Schedule of Commitments on the Progressive Liberalization of Services]. And further, many discussions in this regard by national law societies/associations and the EALS have been initiated and also, a study by ILI commissioned by the EAC is underway.

It is indeed the increased commitment of the entire region and the international partners to promote and improve the cross boarder practice and mobility in the region through; making a case for standardizing or harmonizing legal education and accreditation; enhancing professional ethics, and conduct, etiquette and discipline; and a case for a model bar association and the changing face of the profession to adapt to the changing environment, all of which shall no doubt pave way for a more effective legal profession, which is the cornerstone of access to justice, and the major reason why we are here today for this workshop. 

. 

This workshop is unique as it brings together all five law societies in the region, and Ethiopia. It aims to examine issues of ethics and the conduct of lawyers. This workshop is intended to build a common understanding of the gaps between what is needed and what is available; so as to foster a collective commitment by members to work together to effectively advocate for the need to adopt a unifying access to justice mechanism within the region. This is the only way for us to improve the legal profession by making it visible and creating a sense of ownership. 
This workshop is the first governance workshop to be held in Arusha and the fourth in the region to be supported by the CBA. This forum builds on the outcomes of the previous CBA regional initiatives. The workshop is designed bearing in mind the unique aspect of the EALS in lobbying, law reform and promoting interests of members. 

The speaker expressed that it was EALS’ sincere hope to renew its commitment to push for the harmonization of national laws. She urged the participants to make use of this platform to address the challenges to harmonize and examine the benefits of cross-border practice. Finally, the speaker concluded her remarks with the quote “The law is the only game where the best players sit on the bench”. The speaker emphasized that the reality is to the contrary, that the members of the bar are the best active players. 

After the speaker concluded her remarks, she declared the forum open. 

Jennifer Khor (JK), CBA SAJEA Regional Director

Ms. Khor introduced the two Canadian presenters at the workshop. 

Ms. Patricia Bond is a lawyer in private practice who is also a Bencher (council member) of the Law Society of British Columbia, and co-chair of the Ethics Committee, as well as an active member of the CBA, and
Gavin MacKenzie is the former Treasurer (President) of Law Society of Upper Canada (LSUC). He has been an elected Bencher (council member) for four terms and served as Treasurer for three years. He is currently in private practice and has authored Lawyers and Ethics: Professional Responsibility and Discipline, the main Canadian publication on professional responsibility of lawyers .

Gavin MacKenzie, Partner, Heenan Blaikie and former Treasurer (President) of LSUC

Gavin MacKenzie made opening remarks on behalf of the CBA. The CBA is a long-term partner of the bars of Eastern Africa with funding from the Canadian government provided through Canadian International Development Agency (CIDA) which is represented by Francois Legault. The CBA has been working with East African bars since 1998. They have worked on issues including access to justice, continuing legal education and law reform. This is the fifth conference on the issue of governance. The speaker indicated he and Ms. Bond have a particular interest in governance and regional integration. He expressed that there are parallel in the issues that are still being dealt with in Canada that would be discussed throughout the forum. The speaker concluded his remarks by indicating his expectation that this forum would provide a basis for learning and knowledge sharing amongst the presenters and participants. 

A copy of the workshop agenda is attached as Annex A and a copy of the participant list is attached as Annex B.

Expectations of Participants:

The participants outlined their expectations for the workshop as follows:

· Learn from each other

· Find a way towards integrating legal practice

· Learn how the different bar associations would collaborate regionally and nationally

· Learn how the East African Community (EAC) is planning to integrate

· Draw a road map for the integration of the EA bars and how it may be implemented 
· Learn more about the issues of regional integration and cross-border practice 

· Examine the challenges of how the different bars will integrate in view of different laws

· Learn more about each law society that is a partner in this program and understand better how they are involved in the regional context and how it affects them and vice versa

· Learn from the experiences of other countries and obtain insight how various bodies are implementing standards

· Hear the views of lawyers on the virtual lawyer

· Learn from sister associations on how they are moving forward  and the various strategies they are using

· Have an opportunity to share insights on governing legal profession in our countries and in the region in general

· Consider how lawyers can face the challenges of cross-border practice

· Learn the views of the members of sister bars on cross-border practice

· Understand the role each bar can play in the integration process

· Learn how the bar associations can collaborate 

· Expect that all the members will appreciate the benefits of acting thinking regionally

· Listen and learn 

· Learn about governance and integration process

· Learn the best practices of governance of law societies and understand where the trend is going

· Know how Uganda Law Society (ULS) can be more responsive to its members 

· Learn more about legal practice and cross border practice

Regional Outline Highlighting the Major Issues of Law Societies/Bar Associations
Representatives from the respective law societies/bar associations provided a brief overview of the work that their bar is engaged in and the challenges they face in governance.  

EALS: 

· Ensuring that we are working with all national bars to inform them and bring them up to speed on the regional integration.

· Circulating all the important documents i.e. the draft Bill (to come up with collective voice).

· Partner with other institutions i.e. CBA so that the region can partner on the integration process.

Challenges:

· For the national societies to appreciate the benefits of coming together because they tend to operate more as national entities. To realize that they are working for the same goal. 

· The whole aspect of the format of cross-border legal practice. It is not about physically opening/closing offices, but it is about how one can practice across the region and does not have to require physically being in the other country. 
· Need to appreciate the opportunities that regional integration brings in learning 
Kenya:

· Reviewing the Law Society of Kenya Act: to clarify functions of the council members and the secretariat for the purpose of governance.

· Modernizing system of election of officials.

· Developing a dispute resolution mechanism relating to the affairs of the law society.

· Helping the government in the implementation of the Constitution and overseeing the enactment of various legislation (monitoring) (i.e. Vetting, JSC Bills), operationalization of the Commissions i.e. Electoral, KNHRC, law reform, anti-corruption. LSK has two representatives on JSC. Participates actively in setting up the courts, Supreme Court, land, labour, and judicial fund (independent judiciary). Also hoping to promote the ownership of the new Constitution in terms of civic education.
· Reviewing existing legislation making them in line with the new Constitution, and contributing to the development of new laws, i.e. legal aid bill.

· Implementation of the new Civil Procedure Rules that came into effect in December 2010.

· Updating practice rules and especially addressing continuing legal education. 

Challenges: 

· Ethics and discipline: LSK has about 5,000 active lawyers that are in practice. There are various disciplinary issues; withholding client’s funds has become common. There are about 200 cases every month. This is an area where LSK are hoping to have insight from other countries experience. Also, there are issues with ethics  (they take these matters seriously thus the high number of cases).

· Governance of the LSK council: coming up with clear function of the council and secretariat so there is no conflict in doing work and working effectively. 

· There is a problem of “frequent flyers” of disciplinary measures (i.e. one lawyer with thirty cases at one time). The decrease of the number of lawyers with disciplinary measures is a result of the LSK policy to keep the frequent flyers ‘toeing the line’ or they are suspended, etc. 

· There is tug of war between the LSK CEO and the council. The CEO gives an opinion that contradicts that of the President. Who is the official spokesman for LSK?

· Cross border: the main gain was the enactment of the new Civil Procedure Rules, they are more in line with the rules in Uganda and Rwanda in an attempt to prepare for cross-border practice. 

Zanzibar:

· Advocating with the government to form a society as a statutory body but ZLS is still an NGO. They want an answer from the Ministry as concerned our agenda is not being pushed.  They are doing a study to consider how ZLS can   be fully engaged in the law reform process in Zanzibar.

· They have petitioned the government with respect to the government’s appointment of the current CJ and high court judges without following the proper law and procedures. 

Challenges: 

· Members are not really taking part in assisting in the development of the society. The members just pay their fees, but they do not engage in activities.  They have very few members, only 37 members that are active. 

· Regional Integration: they are having union issues with Tanzania (mainland v. island). Even within the country we are not fully integrated. 

Uganda:

· Strategic plan of 2011-2013 (creation of) to build a vibrant society hope to have it validated in May 2011.

· Membership and professional development activities.

· Mandatory CLEs and more are compliant, enhanced by practice certificate requirements.

· Had 40 activities with not less than 50 participants.

· Have other activities for members for their benefit.

· Provide letters of good standing for our members who want to practice in other jurisdictions.

· Have improved communications strategies to inform members; bi-monthly newsletter, quarterly magazine (members get to contribute to both), frequent sms and emails, improving website, using Facebook and Twitter.

· Contribute to the legislative reform, with law reform on the amendment of the Advocates and ULS Act via a committee.

· Considering company and Insolvency Bills that are currently before Parliament.

· Have institutionalized an annual Rule of Law day where members and key stakeholder deliberate on these issues (three years annually and ongoing).

· Make comments and press releases on issues of public interest.

· Anti-corruption initiatives since 2008 worked on project “Enhancing Capacity of Lawyers and the Public to Promote accountability in Uganda”.

· Engaged in “Return our Money Campaign” with other CSOs; Parliamentarians took 20 million that was given out during campaign period. 

· A2J: flagship legal aid project and strategic litigation.

· Lobbying for pro poor initiative (legal aid); hosting and implementing SAJEA.

· Strengthening institutional linkages between EAC, EALS and sister bars; election monitoring, assisted members of other bars with accreditation.

· Subscribe in the Solicitor’s Regulatory Authority (help members practice in the UK).

Challenges:

· Financial support for CLEs (CBA support will end)

· May need to have members pay, improving partnerships with other organizations, sponsorships.

· Limited funding for legal aid project; using ADR, working on pro-bono project, networking with other organizations and the government. 

· Loss of skilled staff to competitive market; working on staff succession plan.

· Limited member partnership and ownership of activities.

· Disciplinary issues

Tanzania:

· (reserved comment for CEO)

· For the first time we had an election last year: asked for supervision for the election 

· Legal Aid Day celebrated in all region 

· CLE are compulsory 10 points

· Ethics committee steps in before it goes to the discipline committee (we don’t have many cases)

Ethiopia:

· Still considered as an NGO (now Ethiopian Lawyers Association rather than Ethiopian Bar Association). Thus there is a challenge to have members support the bar, there are only 500 members out of 2000 to 3000 lawyers. Contributions are voluntary.

· They don’t have anything to do with conduct, ELA no longer sitting on the disciplinary committee, EBA representatives are.

Challenges:

· The challenge is increasing the number of members as it is voluntary.

· ELA is actively involved in human rights awareness publications with grants from the CBA and now working with the Ethiopian Human Rights Commission. 

· Actively participating in legal aid and expanding to the different regions in the country.

· The law requires that 50 hours per year for pro bono service of lawyers
· There is no control or reporting system for pro bono, it is voluntary, they hoped to work on this during the SAJEA Program but were not able to set up a National Working Group.

· Engage in giving our opinion on draft bills to Parliament and participate in the hearing process. 
Rwanda and Burundi not yet present.
Session 1: Essentials for Vibrant Legal Profession: Issues of Regional Integration and Globalization 

Discussion facilitated by Patricia Bond, Bencher of the Law Society of British Columbia 
Ms. Patricia Bond (PB) commenced her presentation by posing the following question: What are the essential elements of a vibrant legal profession? The feedback and discussion from this session is detailed below:

· Training and education 

· Organized through an association of a formal body (form of governance) 

· Mandate: respond to its members capacity building and conducive environment to practice; government  (policy leg reform); public in terms of legal education and legal assistance

· Loyalty to clients is a part of ethics

· Ethics - Code of ethics on how to practice and how to behave

PB: what are the elements within that code that have to be maintained by lawyers practicing?

· How the lawyer should behave towards the client, contact with client with regarding fees, contribution to the provision of legal services

· Loyalty

· Trust worthiness

· Competence, standards

· Responsiveness to clients, competencies, reliability and dependably, professionalism 

· Integrity 

· Discipline and diligence in performance of duties

· Two way communication: regular communication with the clients 

· Confidentiality 

PB: Responsibility for the client’s assets, what is the duty that arises between lawyers and clients? 

· Fiduciary duty

PB: what else does a client come to a lawyer for i.e. dealing with government?

· Lawyers require standing to appear before the court

Jennifer Khor (JK): What are your duties to the court or to the public?

· Be good examples

· Good character or moral fitness 

Gavin MacKenzie (GM): There are tensions between these duties. These duties are not absolute and these duties come into conflict i.e. conflict between providing information and confidentiality. 

· Remain current on emerging and key issues that affect its membership 

· Know your client (KYC)rules; whether as bars should develop these rules regarding the anti-corruption issues

PB: there is also courage not to just do what the client asks you do to. There is a greater obligation to what is right and not just to what the client wants.

JK: what helps you have the courage as a lawyer?

· Integrity and moral values

PB: the independence to be able to exercise your integrity so that as lawyers are you are not influenced. Lawyers have to stand outside of the influences and do what is right. 

JK: Independence from the government and judiciary to be able to carry out these duties. Do you agree that this is important?

· The pressure usually comes from clients, big clients that push lawyers to do things. How do you deal with it?

· The obligation is to tell the client that their case is not strong, but these are the terms and conditions for acting.

PB: I practice family law and we assist the clients to look the best before the court even though we do not believe that they will succeed. The very job of looking their best assists the client in their own life to become better parents. The client has to be educated by you as to the strength of their case. I must withdraw if the client does not believe that I can obtain what they are asking for. I need to be honest about that fact.

GM: In my view, in the way that lawyers interact with clients has to do with the level the client’s of sophistication. I remember a case where a woman lost her husband due to medical malpractice, and I represented the woman. She was relatively unsophisticated and I usually act for corporations. There are different levels of interaction. The less sophisticated client may require you to make the decision yourself. In cases with corporate clients with general council as a lawyer I can be more ‘hands off’. 

· Respect to the client is essential to a vibrant legal profession. 

· The element of dressing. Dressing in a manner that is acceptable to the community (obtain respect for the community and the client).
Pat presented on the different roles between the law society and the bar association in Canada

Canadian Law Societies
· It is regulatory body 

· Ensures lawyers meet the expectations of the public so it will have a good opinion of lawyers

· Creates the code of conduct

· Integrity

· Standards

· Questionable conduct

· Confidentiality

· Conflicts of interest

· Conduct as advocates (clients, courts, and each other)

· Responsibility to supervise employees

· Responsibility to the law society itself

· The new thing in BC is ‘un-governability’. If there are 30 cases against one lawyer they are deemed ungovernable.

· The governance of the society itself. Diversity in the society and the society is responsive to its members. Previously the perception the Benchers were old, white males and practiced in downtown Vancouver. Now there is a greater diversity. 

· It sets educational standards for admission to the bar. Works with the universities to ensure graduates can meet admission requirements.
· Sets up practical training programs for post-graduates of law (articling).
· Also mandatory continuing legal education and professional development.
· Sets guidelines for certification of lawyers and those coming from other jurisdictions.
· Enforces the code of conduct and the certification process.
· Appoints custodians to manage lawyer’s practices when lawyers cannot do so for themselves (illness, retirement).
Canadian Bar Association (CBA): 

· Includes judges, lawyers, notaries, professors, students, is non-mandatory but there many members.
· They support the interest of members.
· They support the education of lawyers.
· They wish to be the voice of the legal profession and of their members. 

· Promotes inclusiveness in the law schools in the CBA branch and the profession.
· Enhances communication within the membership.
· Promotes and enhances the image of lawyers within the community.
· Provides mentorship and the ability for lawyers to join in communities through subsections i.e. for each of law in different areas of the provinces. It allows for groups of family law lawyers to discuss changes and new developments in the law and explore their obligations. It is an important networking opportunity.
· Provides personal and professional development support to members through subsections and educational offerings. 

· Champions of the rule of law provincially, nationally and internationally.
· Promote: independence of the judiciary, access to justice and law reform.
The questions/ comments arising from the discussion are detailed as follows: 

· Mentorship: who is the target?

· PB: it targets many groups includes new lawyers. Other more senior members provide education and there are formal and informal discussions. It exists within many of the sub-sections. 

· Mentoring: what about ‘frequent flyers’ would this be a target for mentorship?

· PB: Yes, one of the things that can be done if for the law societies to connect ‘frequent flyers’ with senior lawyers. Also the society also connects lawyers in remote regions as well.

· GM: We have been active in promoting membership in the law society and we have been targeting young lawyers who need it the most. In larger firms younger lawyers usually receive mentoring within the firm. The bar in rural communities (outside of TO and Ottawa) is aging (55+). Young lawyers aren’t inclined to move to these communities in order to practice and if they do they are in particular need of mentoring. We have worked with the county law associations to serve as mentors of the young lawyers. There has been a change in attitudes of senior members over time. There used to be a resistance to assist younger lawyers (competition), but now there is more a public spirit and see that it is harmful to society to not have properly trained lawyers.
· Different functions of the society v. the bar association: the society is a regulatory and the bar association is a representative.  In Canada we see it as important to keeping it distinct. There have been problems in other states UK, NZ, Australia where the government has intervened.  In the UK, members lost confidence in the law society dealing with complaints i.e. the perception that lawyers would protect their own and this was exemplified when the law society provided both the regulatory and the representative function. We think in Canada that our law societies are safer and less likely to see their regulatory function diminished because regulation is their primary function. 

“Brief Overview of the East African Community”
Tito Byenkya, CEO EALS

Mr. Byenkya first outlined the need for integration within East Africa. African states continue to be marginal players in the global world. This is due to the small and economically unviable states which produce what they do not consume and consume what they do not produce. Africa is a large continent with a lot of natural resources but it is lacking in its ability to optimally exploit the resources because of under development, human and financial resources. Small sovereign states have small internal markets and less negotiating capacity in the international arena. Infrastructural development remains a big challenge because of inadequate finances and the absence of plans to connect Africa beyond National borders. Without proper infrastructure the private sector cannot develop because it lacks the required huge financial resources to invest in infrastructure. Regional integration is therefore a necessity in order to create large, more viable, stable and economically sensible blocs to save the African people from poverty, disease and perennial conflicts. In addition, the reality around us is that deeper regional integration has become necessary for sustained economic survival the world over. 

The benefits of integration were categorized as economic, and social and political. 

The economic benefits of integration include the following;

· Economies of scale in the exploitation of development opportunities.

· Better management of shared resources e.g. Lake Victoria, Mt. Kilimanjaro and Mt. Elgon.
· Marketing EAC as a single tourist destination.
· Free movement of people, goods and labour would spur economic growth and well being of the region’s citizens.
· By pooling resources together there will be the benefits of comparative advantage, economies of scale and efficient use of public resources.
· Avoid duplication of costs borne by individual states for the same services. 

· Compete favourably in the global trade arena.
· With a large population and more varied resources, more serious local and international investors will be attracted to the region because of bigger internal markets.
· The combined revenue base of the three EAC partner states would be better utilized in a more cost effective way.
The social and political benefits to integration were outlined by the speaker as follows:
· Cost effective political administration

· Good governance, democracy and political stability

· Enhanced democratic space, devoid of nepotism, ethnicity and negative tribalism

· More viable and cost effective infrastructure projects e.g. East African Power Master Plan, East African Road Network, and East African Railways etc.

· Conservation of the region’s cultural heritage

· Use of a common language (Kiswahili)

· Mutual Trust and Political Good will

· Peaceful co-existence and good neighborliness

· More political stability in the region

· Peaceful settlement of disputes

· Good governance

The speaker outlined some pertinent facts about the East African Community (EAC). The EAC is comprised of the Republics of Burundi, Kenya, Rwanda, Uganda and the United Republic of Tanzania. It has a combined population of approximately 132 million and total combined area of 2.01 million square km. Finally he indicated that the EAC has a total GDP of 50 billion dollars. 

The speaker provided a history of East Africa’s regional integration as follows:
· 1900  Mombasa established as a Customs collection centre for Uganda
· 1905  Currency Board set up to issue currency for Kenya and Uganda
· 1917   Customs Union established between Kenya and Uganda – Tanganyika joined in 1922
· 1948   High Commission established 
· 1961   Common Services Organisation established (East African Posts and Telecommunications, East African Railways & Harbours, East African Airways, East  African Air Aviation Services, East African Development Bank)
· 1967   The treaty establishing the community signed
· 1977   The community collapsed
· 1984   Mediation agreement signed for division of assets and liabilities

The presentation then outlined a number of reasons why the EAC previously had collapsed: 

1. Different political ideologies pursued by individual partner states as follows: Kenya was capitalist, Tanzania socialist while Uganda was mixed.
2. Influence of the American-Russian Cold War period.
3. Disagreements on the sharing of benefits from jointly owned common services organizations and lack of policy to redress the situation.
4. Low private sector and civil society involvement in the running of the then EAC.
5. Greed and short-sightedness on the part of some influential political leaders in EAC.
6. Foreign influence for economic reasons.
7. Lack of uniformity in governance instruments, democracy and democratization processes (Dictatorships, military coups, Civil Strife, Human rights abuses).
8. Lack of mechanisms to address corruption, non-respect for the rule of law, impurity, government’s high handedness.
The collapse of the EAC has a number of impacts which included:
· Loss of jobs

· Loss of Common Services

· Loss of Free Movement of persons, goods and services

· Negative Nationalism created

· Unhealthy and wasteful competition flourished

· Political destabilization by one another created more tension

· Suspicion and Mistrust among member states

Tito explained that there was a move for the revival of the EAC. A number of steps were taken to safeguard against another collapse. The Treaty provides for the following:

1. Gradual approach to the Regional Integration Process which includes four phases; Customs Union (Entry Point), Common Market, Monetary Union and Political Federation as provided for in Article 5(2) of the Treaty. 

2. De-concentration of power from the Summit through a bottom-up decision making process.
3. People Centered and Private Sector Driven integration.

4. Involvement of Civil Society as key stakeholders.
5. Withdrawal procedures made more stringent.
6. Consensus as a confidence building tool.
The stages of integration were discussed in further detail and are summarized below.

Customs Union: When two or more countries remove tariffs and other barriers on the movement of goods originating from among member states.
Common Market: When two or more states come together to trade as a block thereby creating a bigger consumer base for their products and services. The objectives of establishing a Common Market include:
· Accelerating economic growth and development through the attainment of free movement of goods, labour, services, capital, persons, and right of establishment and residence; 

· Strengthen, coordinate  and regulate the economic and trade relations among Partner States in order to promote their accelerated harmonious and balanced development;

· Sustaining expansion and integration of economic activities, the benefit of which shall be equitably distributed;
· Promoting common understanding and cooperation among the people of EA for their economic, social, cultural and technological advancement.

In addition there are number of rights and freedoms under the Common Market. Articles 76 and 104 of the Treaty, the draft Protocol of the EAC provide that the Common Market shall provide for:

· Free movement of goods;
· Free movement of persons;
· Free movement of labour;
· Right of establishment; 
· Right of residence;
· Free movement of services; and
· Free movement of capital;
The Common Market Protocol was signed on 20th November 2009 and entered into force on 1st July 2010.  The speaker indicated that the following issues are yet to be concluded with reference to the Common Market:
· Annex on harmonization and mutual recognition of academic and professional qualification
· Additional commitments under the free movement of workers
· Additional commitments under the schedule of liberalization of trade and services in the Community
· Social Security benefits (harmonization of legal framework that allows workers to move with accumulate social benefits)
Monetary Union: When two or more states agree on a single currency for their daily transactions within the Common Market.

Political Federation: When two or more states come together to form a super-state under a single political authority. In such an arrangement, federating states cede their sovereignty and some of their powers to the super-state. Some known examples of federal states are: USA, Russia, Nigeria, South Africa, United Kingdom, United Republic of Tanzania and the Federal Republic of Germany.

Tito outlined numerous of justifications for the Political Federation that are as follows:
· The need for a central authority to coordinate and implement decisions made by various organs by the East African Community and to ensure that they are implemented efficiently and effectively.

· The Political Federation will enhance the consolidation of what has so far been achieved the integration process.
· The Political Federation will be used as a mechanism for channeling the benefits of economic integration more equitably among the Partner States.

· Political Integration quickens economic integration because it is easier to coordinate one planning unit than several sovereign ones.

· A central political authority will generate savings through consolidating rather than duplication of efforts.

· There will be higher revenues from the bigger unit. The higher revenues will be more equitably accessible to all citizens under a Political Federation.

· A Political federation will enable the people of East Africa to harness diversity for a common goal and re-unite erstwhile cross border communities.
· The Political Federation will minimize the occurrence of conflicts in the region as well as enhance and legitimize the participation of Partner States in conflict management in the region whenever they occur.

· The Political Federation will promote better management and utilization of shared natural resources, better environmental management and the promotion of tourism and investment.

· The Political federation will represent EAC as a bigger unit in the global economic arena with a united and stronger voice.

The speaker further outlined aspects of the EAC Good Governance Programme:

a) Mutual trust, political will and sovereign equality;

b) Peaceful co-existence and good neighbourliness;

c) Peaceful settlement of disputes;

d) Good governance including adherence to the principles of democracy, the rule of law, accountability, transparency, social justice, equal opportunities, gender equality, as well as the recognition, promotion and protection of human and people’s rights in accordance with the provisions of the African Charter of Human and Peoples’ Rights;

e) Equitable distribution of benefits; and

f) Co-operation for mutual benefit

The presentation identified a number of issues for the legal profession despite the signature and the ratification of the Common Market Protocol. First, the MRA is not yet concluded across the 5 EAC Countries, with some countries yet to confirm when they will permit full access to professionals from the other EAC Countries. Second, trade in professional services is still limited by explicit trade barriers; regulatory requirements; and immigration policies. This has entailed skills shortages and mismatches, choking the development of the legal profession. 

To illustrate this, the speaker explained that a 2010 study on ‘Developing Professional Services in Africa through Regional Integration indicated the number of lawyers per 100,000 inhabitants in East Africa as follows:

· Tanzania – 2

· Uganda – 4

· Rwanda – 5

· Kenya – 19

In comparison, Greece has 342 lawyers per every 100,000 inhabitants. 

The speaker concluded his presentation by emphasizing that the legal profession has a role to play in this process. Areas of involvement for the members of the legal community include the following:

· Keeping abreast with the developments at the regional and continental level. We should own up to the title ‘learned friends’.

· Playing a key role in calibrating the municipal laws and policies to accommodate the obligations arising out of regional policies and treaties. It is key to note that under the EAC Treaty, Regional Laws and Treaties take precedence over their municipal counter parts.

· Actively participating in the conclusion of the post CMP Negotiation program including the finalization of the Annex on Mutual Recognition of Professionals and other academic qualifications. 

Assisting in sensitizing the EAC Citizenry in demystifying the regional integration process; and assisting those citizens that may want to take full advantage of the freedoms under the CMP through offering quality legal services.

Plenary

· Comment: The EAC is a big challenge for different states. Many good ideas have been expressed through the treaty and different protocols. The main problem was in 1977 when the EAC collapsed. The remaining problem is the political stability of all of the states because once you have the political stability everything is possible. The main problem now is on governance. We have democracy, but in some countries, heads of state have unlimited mandates. Unlimited mandate as heads of state is one of the biggest issues of stability. Bar societies should promote or influence our heads of states within the community to adopt a standard of limited mandates for leaders (limited terms).
· Comment/Question: on overarching issue is the legal cooperation of the EA countries. All the countries are signatories to the agreement. Are working on some issues like use of the Nile should lawyers be involved. What do you think about that?

· Tito Byenkya [TB]: that one of the envisaged benefits is the management of commonly shared resources. So the Nile is one of the commonly shared resources. But I agree that this area is where lawyers should be involved. 

· TB: I agree with comment on the specific term for political leaders. We have seen the example in Uganda. If you look at the percentage of registered voters it was 59% of the electorate that participated. Most of the electorate is resigned to whatever the outcome. We have seen MPs wanted to extend the Presidential term from 5 to 7 years. Incumbents have power to manipulate the system, but term requirements assists in keeping them accountable. The EAC Treaty says that peace and security is an underlining requirement for economic development. 

Jennifer Khor, CBA

· Tito Byenkya’s presentation on the EAC is important to consider how it will affect the legal profession in the region. These are challenges in all countries (the opening of markets).
· The essential elements of the profession: integrity, honesty, reliability, trustworthiness, competency, protection of the administration of justice and independence. The question is what is the role of the bar in ensuring these essential elements? Pat gave an overview of the Canadian law societies and bar associations. In Canada the law society is completely self-regulating in the public interest. The CBA is a voluntary body that advocates for the protection of the rule of law and the interest of lawyers. In Eastern Africa countries it is difficult as the roles are combined. It is difficult to discipline and regulate while representing the interests of the profession. We will discuss further the challenges on this issue. 

· Tito Byenkya made some comments on what bar should do: support for members, assistance to public, and policy reform.

· TB: I feel strongly that this is a responsibility of the profession to ensure access to justice for the public because lawyers have the ability to provide access to justice. 
Group Work: Discussion of the challenges and opportunities for bar associations in moving towards regional integration and globalization of the profession 

Presentation of Groups: 

Group 1: 

· Opportunities in terms of regional integration:

· Knowledge and experience shared amongst professionals

· Harmonized training standards to enhance cross-border practice (entrance into university and law schools)

· Enhancement of rule of law in member states through advocacy of members

· Challenges in terms of regional integration: 

· Different pace/speed at which member states implement treaties for integration 

· Different languages

· Different laws of the countries 

· Protectionism i.e. the issue of permits for practicing in another country, this can be a challenge where there is a lot of bureaucracy.

Group 2: 

· Opportunities in terms of regional integration: 

· Greater opportunities for education and training

· Greater access to legal material 

· Challenges in terms of regional integration: 

· Negative attitude of the members of the bar toward integration. The way to address this is to get information flowing from the bar associations.
· Undercutting and undercharging due to increased competition. 

· Impact of globalization: increased business process outsources (BPO) and standardizing would lead to lower earnings for members. 

· Lack of standards for legal training i.e. the increased number of legal training institutions, in Uganda but they are not recognized.
· The lack of proper standards i.e. referrals to advocates in another jurisdiction. Is the client going to get the same quality of service? 

· Information flowing amongst bar associations 

Group 3: 

· Opportunities in terms of regional integration:

· Wide geographic area and wider client base

· Develop common standards 

· Sharing best practices (for integration process)

· Stronger/ collective voice for intervention: the member states of EAC when they unify under one instrument i.e. EALS can help review rules and regulations of the national bars and make room for discussions between the national bars

· Challenges in terms of regional integration:

· The fear of competition (protectionism) 

· Language barriers i.e. drafting legal documents

· Different legal systems i.e. civil v. common law

· Concentration of lawyers in urban areas

· Standardizing the rules 

Group 4:

· Opportunities in terms of regional integration: 

· Member states and practitioners to see best practices in different jurisdictions and adopt the same.
· Wider market to spread the legal fraternity and opportunity for more work.
· Partnerships, networks and alliances i.e. several law firms would partner together in different states and referral amongst the alliance.
· Efficiency i.e. ‘not reinventing the wheel’ could adopt template and tailor make it and adapt to their own jurisdictions.
· Taping into specialized competencies i.e. one jurisdiction may be renowned in a particular area of the law and call upon representative to assist.
· Bar associations can become more influential of the governance of their respective states i.e. EALS and LSK stood together against arresting Kenyan lawyer.
· Creating hybrid legal system to include member states

· Challenges in terms of regional integration: 

· Standardization i.e. eligibility/ competence to practice

· Adopting templates i.e. comfort zone and not thinking outside of the box

· Resistance to change 

· Conflict may be increased

· Ego problems (i.e. member states may feel that they are more knowledge than the others)
· Group dynamics 

· Weakness in bar associations i.e. ability to stand up against the government and power within the state

· Different legal regimes governing the profession

· Language 

· Religion i.e. fear that most member states are dominated by Sharia law and it may pose a challenge to secular state i.e. Khadi’s Courts in the Kenya constitution
Responding to Globalization: The Canadian Experience - The Federation of Law Societies 

Gavin MacKenzie, former Treasurer (President) of LSUC

· The Federation of Law Societies of Canada (FLSC) is the closest equivalent to the EAC and its Canada’s response to cross-border issues.
· There is an obvious difference as Canada is one country rather than integration of sovereign countries, but the analogy is more precise. 
· It is important to appreciate that Canada is a federation i.e. the responsibilities of government are divided between the provinces and the federal government. There are different spheres of jurisdiction, for example, federal: national defence and immigration provincial: education, administration of justice and municipal affairs. The regulation of professions falls within the exclusive jurisdiction of the provinces. There are 13 law societies that are responsible for entrance qualifications for admission to the bar, discipline, codes of conduct, continuing education, professional liability insurances and libraries.
· FLSC came into being in 1972 and it’s a coordinating body. It doesn’t have jurisdiction to discipline lawyers, even if the lawyer in question is from one jurisdiction and the act is committed in another jurisdiction. It is a forum for law societies across Canada to exchange views on problems they are encountering. It was recognized at its creation that provincial law societies have a lot to learn from each other (especially smaller bars can learn from larger ones).
· As lawyers began to practice in more than one province, law societies have recognized it makes sense to have common standards and the FLSC has taken a leading role in this avenue. 
· FLSC created the National Committee on Accreditation. It reviews the qualifications and experience of foreign lawyers. NCA requires applications to write exams in Canadian law. This is challenging and it cannot be just done on a country by country basis. There is a wide variance in legal education. The NCA has to determine which examination the various applicants have to write. 
· The FLSC has struck a committee to create a uniform code of professional conduct. The provincial law societies are responsible for adopting codes of professional conduct and there are still differences amongst the codes. As lawyers increasingly practice in more than one jurisdiction it is seen as practical to have a national code. The national code will have to be adopted by the provinces.
· FLSC has developed a national inter-jurisdictional practice agreement. This enables lawyers from one jurisdiction to practice in another without having to be admitted to that jurisdiction. The National Mobility Agreement gets rid of the requirement to get a certificate of good standing or permission to practice temporarily. To permanently relocate there is a requirement to meet, but it is much easier to move to other jurisdictions within Canada as a result of the FLSC getting provincial law societies to buy into this initiative.
· FLSC has developed competencies which all law schools are expected to develop in their graduates in order to become lawyers in all jurisdictions. All of Canadian law schools are at a high standard because they have to be approved by the provinces and they look to the law societies for the curriculum. As training and examination requirements change it is desirable that profession tells the law schools what it expect. The FLSC has been involved in this initiative. This has not been easy as the law school and deans want to maintain their independence, but the FLSC work has assisted in this regard. 
· FLSC occasionally will seek intervener standing in pending court cases, particularly at the Supreme Court of Canada (the highest court) or Courts of Appeal where the issues in the case are of importance to lawyers and the public that they serve across Canada i.e. legislation encroaching against solicitor-client privilege. The most outstanding example in Canada was in connection to money laundering legislation. There was a serious concern that the requirements in this legislation (i.e. reporting of lawyers of cash transactions) would encroach on solicitor-client privilege. The FLSC and CBA intervened and they were successful,  in a number of decisions and the legislation was found to be unconstitutional. 
Also, there was a Supreme Court of Canada (SCC) case (Dunsmuir) where the speaker argued   about the standard of review and the independence of the legal profession from government and court. The SCC found that the courts were not free to intervene just because they disagreed with the decision of the disciplinary body of the law society, but that they shouuld pay deference to the disciplinary body. This case established the standard of reasonableness in judicial review of law society discipline decisions. 
· The Governance of the FLSC: Governed by a council by representatives from each of the constituent law societies so each has a say. The president serves for one year and it rotates among the regions of Canada. Larger jurisdictions have representatives as president once every 6 years and smaller ones less often.
· There is a CEO and a policy director, this is a small staff in relation to the 100 000 lawyers in Canada as the real regulation of the legal profession is done at the provincial level. In contrast 40% of the lawyers in Canada are in Ontario and LSUC has 300 staff.
· FLSC is funded by the law societies on a per member basis. The largest law societies contribute more on a per dollar basis, but individual lawyers will contribute the same amount i.e. $20 annually. 
· We have different legal systems i.e. Quebec is a civil based system whereas the other provinces are common law. We have to deal with multiple legal systems. Also there are different languages. Canada is officially bilingual. In Quebec most lawyers are bilingual and most other provinces are English-speaking. There are associations of French-speaking lawyers in other jurisdictions i.e. Ontario, New Brunswick. 
· In conclusion: the FLSC has evolved and it has become a fixture and plays an active role in Canada’s legal profession. It may be a model for the EAC.
Questions/ Comments: 
· Please elaborate on the funding of the FLSC?
· GM: It is funded by the law societies that it represents. Each of the law societies will adopt a budget that will include its contribution to the FLSC. The FLSC will prepare a budget in advance and it given to the council member i.e. outlining reasons for increase needed. This is taken back to the provincial law societies and included into their budgets. Every lawyer in Canada essentially will pay the same amount. The total contribution of the law societies in the larger jurisdictions will be much more than the smaller ones. 
· You said that there are 100 000 lawyers in Canada what does this include?
· GM: This does not include judges, once a lawyer becomes a judge, his or her membership is held in abeyance. It does include lawyers in private practice and those that work for government or corporations. The majority are lawyers in private practice. For example, at LSUC there are 40 elected Benchers, 20 of them come from Toronto, 32 are lawyers in private practice from different areas of law and the other 8 may include one or two government lawyers, corporate counsel, and legal academics. Of the 100 000, 80,000 would be private practitioners. 
· Clarification on the FLSC staff?
· GM: The FLSC has about four staff. The larger staff is at LSUC and that is funded by practicing lawyers. 
· The perception is that there must be harmonization of legal systems for integration to work, what has been your experience in Canada?
· GM: In short, no. The province of Quebec has for centuries been governed by the civil law system. The other provinces are equally committed to the common law system. It has created its own problems, but it would be very difficult to harmonize. You would have to create a combined system. 
· PB: We have a basically a civil code that deals with criminal law across Canada, but the remainder of our law is a common law system.
· GM: Criminal law is a federal responsibility so we have a Criminal Code that applies to all of Canada. As far as civil litigation, property and civil rights, wills and estates are all governed by provincial statutes.
· 100 000 lawyers, 13 law societies, has there been a time when they wanted to leave the FLSC?
· GM: No. However, it has not been free of controversies. Some smaller law societies have lobbied for increased representation or lobbying for their turn for the presidency, but all recognized the benefits of membership. What has been controversial is what the FLSC is empowered to do. There used to be a requirement for unanimity, but it has been recognized that this is unworkable. It has mostly been at this level. There has never been a movement by any law society to leave. 
· Has there been any element of bullying by the larger members?
· GM: There hasn’t been the case. The larger societies have contributed to the advancement of the smaller law societies as they have dealt with issues sooner. For example, the LSUC has often assisted with developing policy of the FLSC. The larger law societies have contributed a great deal and when there are contributions that assist the greater good there are less accusations of bullying.
· Please clarify the benefits of members and whether the individual subscription is compulsory?
· GM: Yes it is compulsory. One hundred percent of lawyers are members of law societies. The law societies through their governing bodies determine what the contribution will be to the FLSC. No lawyer has been in position to decline funding the FLSC. This has not been an issue, what the members fund/ contribute is very modest. It is harder to determine the benefits of individual member as most of the benefits are collective. It is generally accepted by lawyers FLSC’s work is in the interest of all lawyers i.e. having a national mobility agreement. The benefits are not the same type of benefits they realize as being members of a voluntary society i.e. the CBA gives benefits for life insurance, but these are not the type of benefits give to members. They have a regulatory function. The benefits are more on a collective basis. 
· PB: there are specific benefits for inter-jurisdictionally practicing lawyers regarding conflicts of interest. 
· What allows the law societies in Canada to be self-regulating?
· GM: We have always had a self-regulating legal profession in Canada. The LSUC was formed in 1797. The authority comes from a statute in the province of Ontario. They determine who is qualified, who is disciplined etc. We are not the only profession that is self-regulating,. accountants, doctors, also are. The government of Ontario and other Canadian jurisdictions has considered it to be a good thing that the professions are governed by people who understand the profession and understand what the public interest is. Also, we have understood at a constitutional level the importance of the independence of the bar. A lawyer in private practice must be free to represent the client fearlessly without interference from the government especially in matters against the government. It would be intolerable to us a situation where the government could determine who could be a lawyer. 
Overview of East Africa Cross Border Legal Practices Bill

Tito Byenkya, CEO  EALS

Following the Signature and Ratification of the Common Market Protocol that calls for, among others, the Free Movement of Services and Professionals, the EAC contracted the ILI to develop a draft Bill on the Regulation of Cross Border Legal Practice in East Africa. A draft was developed in the middle of last year, and country specific consultations conducted; but the National Bar Associations have not had the chance to collectively consider the provisions of the Bill. Tito Byenkya’s presentation outlined the salient features of the Bill. He expressed his hope that the members will reflect on their resolutions at the respective national consultative workshops held in their countries and score these against the views and opinions of their counterpart bar associations across the EAC Region.

Below is a summary of the presentation. 

Citation and purpose of the Bill

The Bill is cited as the ‘East Africa Cross Border Legal Practice Bill’.

The main purpose of the Bill is to:

· Promote Cross Border Legal Practice within the East African Community Countries.

· Provide for the Protection of Consumers of Legal services and the public generally in the East African Community Countries.

· To Regulate Cross Border Legal Practice in the East African Community Jurisdiction. 

Scope of Practice

Cross Border Legal Practice is defined as being:

(a) All professional contacts with advocates of member’s states other than the advocate’s own.

(b) Professional activities of the advocate in a member state other than his or her own, whether or not the advocate is physically present in that member state. 

An advocate shall enjoy the same rights to practice in all member states; but can only do so in the Highest Court of Appeal and High Court in the partner state.

The Bill provides for reciprocal striking off the roll of advocates from the East African Practitioners in the event that a member is struck off the roll in their respective countries. 

Under section 13(3) the President of the East African Court of Justice retains the powers, whether on his own initiative or recommendation of the disciplinary committee, strike off or restore a name onto the Roll of advocates at the regional level. 

General Principles Governing Cross Border Legal Practice 

· Transparency. Uniform and equitable application of rules.

· Public Purpose. Promotes interest and welfare of the public.

· Access: Promote access to competent legal services.

· Avoidance of conflict of interest: Advocates to refrain from any situation or matter that will compromise their neutrality, impartiality or objectivity.

· Advocates will be bound by the Professional Rules of the Host State within which they are practicing. 

Organs created under the Bill

The East African Law Council: This shall be a subsidiary of the East Africa Law Society, and work with the national bar associations to regulate advocates in cross border legal practice.

The Council will consist of:

· One judge from each of the member States appointed by the AG in consultation with the CJ.

· Presidents of each of the National Bar Associations (NBAs).

· Head of Post Graduate Law institutes in the EAC Countries 

Functions of the EA Law Council:

· Exercise General Supervision over professional legal education in the members’ countries.

· Advise and make recommendations to the member states on matters relating to the profession of advocates.

· Exercise, through the Disciplinary Committee, of disciplinary control over advocates in cross border legal practice.

· Exercise any power authorized by law.

Registrar of the EA Law Council: The East African Law Council will have a Registrar, whose office shall be at the EALS Headquarters. The Registrar shall keep a register of Cross Border Legal Advocates. The expenses of the East Africa Law Council shall be met by EALS membership fees for subscriptions and practicing certificate fees; and it shall formulate its own Rules of Procedure.

The East African Advocates Disciplinary Committee: 

Committee shall consist of:

· (Retired) Judge, as Chairperson.

· Two members of EALC, as voted by the Council.

· One eminent lawyer from each of the EAC states, with at least 7 years practice, nominated by the NBAs. 

· One dean of Faculty of law from each EAC State, nominated by NBAs.

· One head of the Post Graduate Law Schools from each of the states, nominated by the NBAs.

· One representative of the AG from each state.

· EACJ President to appoint members of the Disciplinary Committee in consultation with EALS

Chairperson and Deputy of the EAADC are to be elected at AGM of the EALS. A wide range of actions or omissions that will amount to professional misconduct for purposes of cross border legal practice is detailed under section 18 of the Bill. Important to note that under section 19(7)(f) of the Bill, all proceedings before the disciplinary Committee shall be deemed to be judicial proceedings for purposes of the Penal Codes of the member states; and the Evidence Act shall apply to proceedings of the Committee. 

Sanctions that the Disciplinary Committee can levy: 

· Dismiss the case, if evidence insufficient.

· Order that the advocate be admonished.

· Suspend the advocate from practice for max. 2 years.

· Strike the Advocate off the Roll.

· Advocate pay a fine not exceeding 200 USD.

· That the Advocate pay compensation not exceeding US$ 2000 to any person who has suffered loss as a result of their misconduct. 

Certification of Advocates: In order to practice across borders, the lawyers will require an East African Practicing Certificate issued by the Registrar of the Court. The Criteria of eligibility for the Practicing Certificate is detailed under section 9(2) of the Bill.  The registrar may refuse to grant a Practicing Certificate in a number of instances, as detailed in section 11 of the Bill. 

Responsibility for Fees: If an advocate recommends a matter to a correspondent other than a fellow lawyer, and the client referred is unable to pay the fees to the foreign correspondent, the advocate will be liable to pay the fees to the foreign correspondent, but may limit this amount at the onset of their relationship to US$ 1000. 
Regulations under the Bill: The EALS may make regulations for the effective carrying out of the provisions of the Bill.
Proposed issues for thought

· Relevance and constitution of the organs under the Bill. These include the NBAs, the EALS, the EACJ, the Disciplinary Committee and the EALC. 

· Roles definition of the different officials under the Bill.

· Links and complimentarity with the national bars, the EACJ and the EALS. Are their instances of duplicity or impracticability?

· The format and requirements of Cross Border Legal Practice. 


The Bill is in addition to a comprehensive Consultant Report that analyses and makes draft recommendations on a wider range of issues affecting cross border legal practice, including; standardization of the educational curriculum including proposed Curriculum; and the timeframe within which the cross border legal practice should be fully operationalized. 

The two documents should ideally be read together.

Questions/ Comments:

· Section 31 relating to referrals where the lawyer who makes a referral cannot demand or accept a commission, what was the thinking behind that? What are the other jurisdictions doing regarding referrals as this does not make business sense? The other issue with the disciplinary committee is that the body seems too large, is it sustainable? 

· GM: I found the referral fees portion of the Bill surprising. This does not provide incentive for referral because the persons could not obtain a fee and be liable for fees. This is a financial disincentive for lawyers. The issue of referral fees in Canada has been controversial. In most Canadian jurisdictions referral fees are not permitted, but there is no liability for fees. I chaired a tasks force to reform rules of professional conduct. The issue of referral fees was the most controversial issue. The task force recommended it in some circumstances to ensure that a client’s legal problem is dealt with by a lawyer has the best expertise to deal with a particular area of a law. It is permissible in Ontario to charge a referral fee to get the matter into the hands of a lawyer who is best qualified for the matter and the referral fee does not create an increase in fees to the client.

· JK: what struck us when we reviewed the Bill is the issue of duplication of processes that already have at a national level. This is an issue for using limited resources. Also again the disciplinary body is quite large and may not be sustainable. I understand why Tito suggests that the EALS shouldn’t make regulations under this area, but LSK is delegated with making regulations in reference to lawyers. It seems to me is that one of the challenges for all the bars in dealing with issues of the legal profession is its inability to change legislation like LSK. While this is something that most jurisdictions don’t have it may be something that you want to think about. 

Session 2: Standardizing/ Harmonizing Legal Education and Accreditation

In ensuring the competency of the profession, there are questions about the quality of education, teaching, courses and the manner in which they are taught to be considered. We need to discuss the challenges and impact upon the profession in terms of integration with the difference in education standards. 
Participants shared their country’s experiences:
· Ethiopia: until recently there were only one and now there are 11 law schools. There is the issue of having uniform syllabi and examinations. We are in the process of unifying the syllabi within the country. As of this year they are introducing an exit exam for all of those who have taken law to be certified as law school graduates. They are contemplating to give another examination for certifying to practice. A central body is being created to give this exam. In Ethiopia there was one university giving law a degree  14 years ago, and after 10 years private colleges have been allowed to give low courses. With the increase in schools the quality of education has been reduced. The law courses are now only given by government schools. This is a measure to control the quality of law schools. There were some good private schools, but they are now banned from teaching law. This has contributed a lot to reducing the quality of legal education. When quality decreases the quality of service goes down and it impact upon the entire profession. Most of the students are not well qualified as they have paid their way through the private colleges. 

· Uganda also used to have only one university which provided a law degree, but currently the number of universities has increased. Now the legal field has become attractive. Those who have not qualified to have their education paid for by the government can pay their own way at one of these other universities. The quality is not good. There is an increase in the number of students graduating with law degrees. With only one post-graduate training insitutute, the LDC, it is overwhelmed so we introduced an entry exam for the LDC. It is being challenged because it reduces entry into the profession. The LDC now takes 600 students per year. But the resources have remained stagnant. Maybe we need branches or a larger building. The accredited universities must meet high standards in order to be turning out well qualified law students. The large number of students brings up the issue in the decline of professional ethics i.e. the saturation of the market. The law council is on the look-out for this. 

· Kenya: Once of the main challenge in Kenya is the high number of students who are seeking admission to the school of law and the resources have not been growing commensurate to the numbers. There have been calls to the LSK to moderate the high fees of school of law, but it has not. As a practitioner and pupil master in regard to training, as we have gone to a different training model for those coming from India, or from Uganda, I have a different expectation of what the student have learned and their life experiences. These students are coming through a different model. As a pupil master I have to be a bit more understanding and adapt.

· In Tanzania mainland, we don’t have a standard legal training curriculum. This discussion has begun and is ongoing. In Tanzania we have a high number of Ugandans and Kenyans who have applied. In Kenyan apparently they do not admit non-Kenyans into the law schools, I don’t know how true that is, but it has become an issue. The biggest challenge in Tanzania is that the higher education boards do not consider students who have went to law school. Also, there is a serious problem of finances.

· In Zanzibar we have only one university awarding a law degree i.e. Zanzibar State University.  It recruits students from various countries and we have law graduates from other jurisdictions i.e. India. This is under discussion. Quality and competence is an issue for us. There is another challenge, because graduates of Zanzibar State University have go for a one year internship and they can only be awarded a license to practice as an advocate at the discretion of the Chief Justice. The advocates have difficulty practicing in Tanzania mainland. 

· Discussion: In Uganda, there is an entry exam that eliminates a number of university graduates from the legal profession. The challenge is how we move to harmonize this i.e. failing to enter in Uganda but ability to gain entry into Kenya. At the end of the day the same person will come up through a different route? Also, even though they are not an advocate they can be a lawyer.
· University education is open and our faculties of law are open, but a non-Kenyan cannot apply for financial aid as a student. KSL is open for qualified East Africans. The Council for Legal Education is now accrediting universities, some universities with a large number of Kenyan students that are applying for accreditation. If not their university is not accredited the individual has to ensure that his/her grades are being accredited.

Patricia shared experience from Canada::

· There are now national standards agreed through the FLSC for admission to practice. In June 2009, the FLSC undertook this project to respond to national and territorial agreements on trade. The standards and processes were different upon graduating from law school and there was no consistency in what law graduates knew.See tab 9 of the resource materials for a schedule of the different bar admission programs after graduating from law school. It is interesting to note the variations across the country. 

· The taskforce in approaching this project first consulted with the law school professors, the law societies and the interested individuals about ethical values and core legal knowledge.
· In Canada students attend law school at universities to obtain a law degreewhich is a three year program, usually after students obtain a first degree, and then a bar admissions program which consists of practical training and writing bar exams in order to qualify as a practicing lawyer.
· The taskforce recommended to the FLSC that the bar admission programs have specific training in ethics and professionalism as a standalone course and be recognized as a core component of the legal profession.
· The taskforce required the element of substantive legal knowledge but didn’t want to interfere with the flexibility and innovation in the various provinces.
· The criteria the FLSC looks at to accredit a university law degree include: the prerequisite for entry into law school; specific elements of the law school (three year program or the equivalent of course credits); in-person instruction that involves direct interaction with the student; adequate resource requirements i.e. law library and internet resources; appropriate number of qualified academic staff; must have the adequate physical resources for faculty and students  and adequate communication mechanisms (electronic/ paper form).
· For applicants trained outside of Canada, the National Accreditation Committee to assesses the candidate individually and according to standards within the country.
· The same standards would apply for any new law school. 

· Canadian law schools need to comply with the national standards, complete annual standard reports on conforming to the standards to explain how each graduate meets the requirements. This is an entirely new thing.
· No later than 2013 all applicants interested in being admitted into the bar must meet the requirements. The transitional period allows for people already in the system to meet the standards already laid out.
· The summary of the task force recommendations is found at tab 8.  Page 8 of the report outlines the competency requirements in more detail.  Page 9 sets out ethics and professionalism requirements that are very specific: duty communicate with civility; ability to identify and address ethical dilemmas in a legal context; familiarity with ethics and professionalism in Canada; the fiduciary nature relationships; conflicts of interest; confidentiality and disclosure etc. On substantive legal knowledge the task force is a bit more general as they were confident that the standards were already being met by current schools. The requirements are to ensure quality of new schools.
· There is also a Canadian Bar Admission Program Overview included in the materials which outlines articling experience requirements by province. These are resources for you to compare as it goes province by province to give a sense of difference between and the independence of the law societies prior to the FLSC’s involvement in standardization. 

Questions/ Comments:

· GM: One concept that we have had in Canada since the creation of the FLSC and predates the recent reforms is the concept of ‘portability’ of a Canadian law degree (sufficiently similar and sufficiently high standard) i.e. can article and practice in another jurisdiction in Canada. It ensures that the standards of law schools are uniformly high and it’s designed to promote the mobility of Canadian lawyers. You might want to consider this concept for EAC. Secondly, the issue of the increased numbers of law graduates and the proliferation of university law courses creates challenges. We have had discussion in Ontario about numbers. One basis for restricting numbers that is entirely legitimate to require high minimum standards of competence. A couple of other basis to restrict numbers that are not as legitimate are setting examinations that are so hard that no one can pass them and imposing entry fees that limit the legal profession. What we found when we addressed this issue in the past is that it is possible to create these distinctions to benefit those who are already in the profession. Although numbers in the profession have increased significantly, this has not necessarily been a bad thing. From the point of view of a law society, the budget of the law society has increased correspondingly. With economies of scale we can do even more than if we had a smaller bar. The other thing we found is that the real challenge isn’t in keeping numbers low, but making sure that lawyers and legal services are rationally and evenly distributed. The challenge is to ensure that those who are economically disadvantaged and those in rural areas can hire lawyers. For us it’s more a distribution problem rather than a numbers problem. Regarding the budget to the FLSC (resistance to pay), the significant functions of the FLSC i.e. the NAC is not financed by lawyers in Canada, but financed by the applicants primarily. The applicant fees are set up at such a level that the NAC’s budget is self-financing. 

· PB: in BC we do have a much higher percentage of lawyers but there is a shortage of lawyers in rural areas especially in the north. In the last year we opened a law school in the north in the hope that it will attract students to stay and practice the law in that area. 

· Who decides and approves the standards and what is the complaints procedure if someone feels unduly excluded from legal practice?
· GM: The taskforce is made up of FLSC and all the national law societies are represented and give feedback so there was buy-in. It is not a law, but rather guidelines. 

· What if someone does not comply?

· GM: This has not arisen as of yet. It won’t be an issue because there was so much negotiation that went into these guidelines and the taskforce ensured the law school deans and professors had significant input. and there is flexibility built in. If in theory this happened, the FLSC would make a finding that the law school wasn’t compliant and make it known to law students. The effect of that would be that students and perspective students would avoid the school. There is a significant incentive to ensure compliance.
· Francois Legault [FL]: Regarding the Civil Code System. This is for the all the common law provinces and so Quebec was not part of this? There are some universities that cover both systems and those lawyers can practice in any province is that correct? 

· GM: the University of Ottawa provides both degrees and McGill also provides both degrees. 

· On whether it would add value if the law societies would come together to develop standards in EAC it was noted that this process must include the bodies that address legal education i.e. in Tanzania the Council for Legal Education. Other stakeholders should be included as well. 

Day 2: Wednesday 9th March 2011

Session 3: Universal Ethics

Canadian Perspective – Gavin MacKenzie
· The first code of conduct was developed by the CBA in 1920. It was a model code and it was adopted in whole or in part by the provincial law societies with modifications. The original code was general and wasn’t of much assistance for lawyers dealing with difficult ethical dilemmas in practice. Over the years the codes have been expanded and become more specific. For example, there is a conflict of interest rule. There are very detailed rules when a lawyer changes law firms. A 1990 SCC case arose when a lawyer acting for a defendant left the firm and then a few years later was on the other side of the case and there was a motion to disqualify the firm.  The court approved this motion but said that if the CBA and the law societies could develop rules that could ensure confidential information would not be disclosed they would recognize them. This is what subsequently happened. 

· There are thirteen enforceable codes of conduct in Canada. They are generally very similar, but they differ in form. The issues include: dealing with the administration of justice, civility, conflicts of interest, and conflicts of interest. 

· There are variations in some areas:

· When is it permissible for a lawyer to breach confidentially for the purpose of preventing a serious crime? 

· Ontario: it is permissible to disclose confidential information to authority to prevent bodily harm, psychological harm or death. It is permissible rather than mandatory.

· Other jurisdictions have made it mandatory to breach the duty of confidentiality. 

· Lawyers in different practice areas view this issue differently i.e. criminal defence lawyers wanted it permissible whereas family law lawyers wanted it mandatory.
· Is it permissible for a lawyer to act as a counsel where his or her law partner is a witness?

· Ontario: it is permissible if the partner’s credibility is not is an issue and there is discretion with the court.

· Other jurisdictions do not allow this.

· Referral fees

· Ontario: permitted for the purpose of getting work to a lawyer who is best able to perform it, but the fee cannot increase the total fee to the client and it must be completely disclosed to the client.

· In other jurisdictions referral fees are not allowed.

· The FLSC is trying to settle on a model code of conduct that will be accepted across the country to make it easier for lawyers to practice across several jurisdictions within the country. 

· After reviewing EA codes the fundamental principles are the same and are generally similar to Canadian codes of conduct. 

· The remuneration rules are much different from Canada where there are maximum rules for certain services. In Canadian codes fees must be reasonable considering the difficulty of the work, whether there is a fee agreement and time it takes to complete. This allows for codes not to be outdated with specific maximum prices.

Complexities created by cross border practice

· Enforcement is an issue. If a lawyer has professional misconduct in one jurisdiction and is from another jurisdiction who should discipline him or her? One of the national council? The new EAC council? In the Canadian context, it is the home jurisdiction that carries out the discipline. 

· What are the implications for conflicts of interest? For example, in an integrated national firm in Canada if a colleague of mine in the BC office acts for a corporation I am not able to act for another client who is adverse in interest. It becomes more complicated where it’s not integrated where there is more of a referral system. This may not create a conflict, but depending on the nature of the problem, one must be conscious of the possibility to check for conflicts within one’s practice and the other firm with which you become associated with in another jurisdiction. 

Questions/ Comments:

· What do you do if a client is bringing a matter that in the lawyer’s opinion has no chance for success?

· GM: our rules make it clear that a lawyer isn’t the judge of the client’s case. The client can go to court. Also, the lawyer must be honest and objective when providing advice to the client. If the case has no chance of success, the lawyer does not have to act and must advise the client of that fact.

· PB: in BC if you do act for a client for no reasonable prospect of success the court may not respond well to you . 

Gavin lead the participants in a discussion of the following ethical problem:
Aaliyah is counsel for Move-It, a large trucking and moving company in Arusha.  Move-It was recently hired by a freight broker based in Nairobi to move the inventory of a bookstore from its location in Arusha to a new store it is opening in Nairobi.  The broker refuses to pay Move-It, so Aaliyah has recently filed and served a claim against both the broker and the bookstore in Arusha Court.  Aaliyah receives a phone call from a lawyer who practices in Nairobi, Maria, with whom Aaliyah has an agreement requiring each of them to refer work to the other in their respective countries.  Marie says she has been retained by the broker to defend the action or negotiate a better settlement.  The day before the deadline, Aaliyah receives a phone call from Devlin, the owner of the bookstore.  He apologizes for the lack of payment, but does not believe that his bookstore is responsible for payment.  He says that he was on vacation and only received notice of the claim now, but would like to file a defence.  He isn’t sure how to do this and isn’t sure if he can get it filed in time.  He would like to know if he could hand it in later. 

· What professional conduct issues does this problem raise in your mind? 
· First, D is not a lawyer by profession; he is trying to seek advice from a lawyer who is already acting for someone else. In this case he should seek independent legal advice.  The other issue relates to time. A court can grant reasonable extension of time. It is important to remember that the client’s interest remain supreme.
· An advocate has the duty to tell the truth. It would be best to obtain independent legal advice.
· There is a conflict between M and A as they have an agreement to refer work. If they act for both clients on different sides, there is a danger of conflict. 
· Three major issues:
· Dealing with an unrepresented party.
· Request for an extension of time when it is likely in the circumstances that a judge would grant more time if it were requested. Should you consent or should the client’s interest prevail?
· Is it a conflict of interest for M to take on the defence of the broker in Nairobi despite the fact that she has a written referral agreement with the lawyer who is acting for the plaintiff in this matter.
· Are there anymore comments on how your codes would address these three issues?
· M should not take the broker’s case.
· GM: Is M in breach of the referral agreement?
· When M became aware of the situation she should decline to act.
· Something about disclosure comes to mind. M tells A that she is retained by the broker to negotiate a better settlement. Should A disclose the fact that there are settlement discussions? 
· GM: Does this depend on the arrangements M and A agree upon? For example, if she says anything about the confidentially of the settlement offers to one of the defendants.
· One point should be emphasized is the quest raised by D to A regarding the time. This is a request for legal advice. A should not be giving legal advice to the client’s opponent. 
· On the disclosure question. This does not arise at all. Once a claim is filed you can negotiate a settlement or go through the trial process. Whether or not a lawyer discloses that s/he can negotiate a settlement is not material.
· GM: Can you do both, make a settlement with one and go to trial against the other? 
· If there are two defendants, yes, but it depends on the facts. 
· GM: Can you make a confidential settlement with the broker for half the amount of the claim and proceed to trial and telling the court that you have settled with one of the defendants and refuse to disclose the amount of the settlement or does this have to be disclosed.
· In Uganda, settlements are a matter of public record so they are disclosed. 
· GM: it is common for settlement agreements to be confidential in Canada.
· GM took the participants through the solution of the problem under Canadian rules of professional conduct.
· Since D is a lawyer A should urge him to obtain independent legal advice and that she is not protecting his interest.
· Since D is asking for additional time, A has a duty to agree to reasonable extension of time that does not prejudice the client since a court would grant a reasonable extension of time. 
· A lawyer has a duty to be courteous, civil and act in good faith with all persons with whom the lawyer is dealing.
· Is there a conflict of interest arising from the referral agreement between A and M? Unless A and M are associated in practice (same firm) it would not be a conflict of interest notwithstanding the referral agreement. 
· There is a duty to the court regarding settlement agreements and one cannot go to court to recover twice, but this was not identified as arising in this circumstance.
Session 4: Discipline 

Gavin MacKenzie provided an overview of a discipline process in Canada:
· Professional discipline is a law society responsibility. There is a right to appeal to courts so the courts have a secondary role. This is the way by which we enforce rules of professional conduct.
· In Ontario where there are 30,000 lawyers the LSUC received 4000-5000 complaints a year from clients, members of the public and parties on the other side of litigation. Only a small amount of the complaints (5%) end in discipline or sanctions.
· It used to be the case that 95% of complaints were dissatisfied with the outcomes and go away nothing has been done. To address this concern LSUC put into place non-disciplinary remedies where a discipline record is not justified. Often members of the LSUC staff that have mediation training will meet or via telephone mediate between the lawyer and the complainant. Sometimes this will satisfy the complaint that LSUC has done something. One result may be an agreement that the lawyer will apologize in writing. This may be all the client wants. 
· There is also a procedure where an elected Bencher will write a letter of advice to the lawyer i.e. requesting changes in the practice of the lawyer, if there are legitimate complaints and if the practice does not change the lawyer may find him or herself before the disciplinary committee.
· Invitation to Attend before the Disciplinary Committee. It involves an informal meeting between the lawyer and three Benchers. They will discuss about how the problem could have been avoided and ways deal with the issue. The result/ effectiveness depends entirely on the attitude of the lawyer in question. 
· There is also mentoring and peer support.
· Also, Ontario has a practice review program. They meet with the lawyer, review records, books, and interview the lawyer and staff and make detailed recommendations as to how the lawyer’s practice can improve. This can make improvements. The lawyers are identified as candidates for practice review by having multiple complaints that alone are not sufficiently serious to invite discipline, but suggest that there may be competence, practice management or communication problems. 
· In the event that a complaint is more serious? In Ontario there is a professional staff responsible for investigating and prosecuting these complaints. If there is a serious breach in the view of investigators the matter goes to a committee of Benchers (Proceedings Authorization Committee). They examine the matter and they can order the file closed, direct an invitation to attend or a letter of advice or a formal notice of hearing. Once a notice of hearing is served the matter becomes public so that any member of the public can know that the lawyer is facing an allegation of professional misconduct. The hearing is public, but sensitive information can be received ‘in camera’. The case will be prosecuted by a member of LSUC staff. Ontario has eight full time prosecutors to deal with these hearings. There will be a pre-hearing conference with a Bencher to see whether there can be agreement on introduction of documents and facts that are not at issue, create an agreed statement of facts in whole and in part. It is similar to a formal criminal trial. It is a two-stage process, first the complaint of criminal misconduct must be proven and then there will be a penalty hearing similar to a sentencing hearing. The hearing panel will consist of an elected Bencher, a member of the public appointed by the Attorney General (AG), and a non-Bencher lawyer or Bench appointed by the LSUC. The hearing panel will determine the penalty. It will consider any previous records and similar cases. The main focus is the protection of the public. 
· The penalties may range from:
· Admonition: (Disciplinary record, but not publicized by LSUC. Members of a public can find out if they contact LSUC). 
· Reprimand: publicized but does not affect practice rights of the lawyer. It can have different repercussions depending where the practice area i.e. published in the Ontario Reports. In smaller jurisdictions this may make headline news.
· Suspension: it may be for a fixed term or an indeterminate term. It may be until the lawyer remedies a situation in his or her practice that jeopardizes clients. If the conduct is sufficiently serious it may be indeterminate. 
· Fines are not common.
· Revocation/ Disbarred: loss of right of practice. This is intended to be permanent. In some circumstances, the lawyer may be permitted to resign. This has the same practical effect. This is given where there are mitigating factors i.e. medical problems, this allowed to avoid the stigma of disbarment. 
· There are cases of reinstatement, but this is the exception rather than the rule. There must be overwhelming evidence of complete rehabilitation and the panel must be convinced. This is a difficult burden to meet. 
· There are rights of appeal. In Ontario, there is an internal right of appeal. There are specially selected panel of five. Then there is a right of appeal to Divisional Court and can go further with leave to appeal to the Court of Appeal. 
· Generally the courts will not intervene unless the lawyer has not been given a fair hearing to protect the process. 
Questions/Comments:

· If you do a conduct review and the lawyer is adamant that s/he has not done something wrong then what happens?
· GM: The process stops there. The invitation to attend is conducted this ends the matter. If the lawyer does not accept the invitation to attend then they can reconsider the matter and take other proceedings. 
· PB: at this stage is called a conduct review in BC. There are two Benchers, the parties and their counsel. If the Bencher is satisfied with the result it stops there, but if they are not satisfied they may recommend further action
· Are the panelists involved in the discipline procedure, are they volunteers? What is the success rate of the non-disciplinary remedies? 
· GM: The Benchers who were elected are not purely volunteers. There is some partial compensation for the time that the lawyers devote to the process. There was a disproportionate affect on the practices of the Benchers depending on the matter. Also, in the case of sole practitioners it may be especially burdensome to give up his or her time to serve as a Bencher. The scheme in Ontario is that Benchers serve 26 days without any compensation and for any work above that there is a modest per diem paid. The non-lawyer appointees by the government are paid a modest per diem rate. 
· GM: Generally speaking there have been no regrets on the part of the LSUC for adopting procedures that are short of disciplinary measures. I do not know how effective these measures are. We know from invitations to attend the majority of the time it is a constructive process. There are exceptions. The mediation process has been worthwhile and often results with the complainant leaving the process much more satisfied. The practice review process generally has been successful, but it depends on the lawyer’s attitude. 
· PM: In BC, the Benchers are not paid at all. Only the President is paid. The lay-Benchers are paid a per diem for every day they have to spend on those activities. 
· JK: BC and Ontario are the biggest and can afford that, but in the smaller jurisdictions they cannot afford that so most Benchers do not receive any honouria for the work they do. 
· GM: In addition to imposing penalty, the disciplinary committee can order costs to be paid. One thing that turned the debate around was the number of mortgage fraud cases in Ontario. These cases are very labour intensive and require a lot of investigator time, intent must be proven and evidence lead of multiple mortgage transactions etc. Those hearings lasted weeks and to require a Bencher to devote the majority of his/her time to this was considered unfair. 
· Are there any established criteria for a one to become a Bencher that sits on the disciplinary panel? 
· GM: Traditionally there were elected Benchers and non-Benchers. The person must be with good-standing i.e. no discipline record. Lawyers who are elected are senior, experienced members i.e. 10 plus year experience. The non-Bencher lawyers may have special qualifications, are generally very senior and have adjudication experience (they may also be French-speaking). The majority are elected by the profession. This means they are involved in other duties such as making policy decisions.
· Please help me understand the ‘ungovernable’ lawyer and what considerations does the disciplinary panel have to take?  In Uganda the idea of clients bringing complaints against lawyers (hearings) is a very new thing, but the trend is picking up. In my view ‘un-governability’ should not just be the number of cases. 
· GM: There is no definition of un-governability; however, this finding is rare. One important factor is how the lawyer has engaged with the LSUC in this matter i.e. multiple refusals to respond combined with sufficiently serious findings of misconduct may result in disbarment. As a matter of process the prosecution must inform the lawyer of their intention to do so at the outset. 
· PB: I noticed in one of the codes of conduct that every complaint against a lawyer goes to a hearing. This is not the case in Canada. Hearings are only constituted when it is determined that the lawyer has does something wrong. Simple complaints just do not go to hearings. 
· What about the circumstance where a client complains against the opponent’s lawyer?
· GM: A complaint by a client against a lawyer on the other side while the litigation is still pending generally will not be proceeded with by LSUC because the compliant could have been made for tactical reasons. There are rare cases where genuine professional misconduct occurs in these circumstances. In such circumstances the LSUC can proceed if it is in the public interest. It’s not common as it interferes with litigation. 
· I find the Canadian system of discipline comparable to Kenya because we have disciplinary proceedings and a panel consisting of elected members of the law society. We have a bench of three members sitting at one time; however, the proceedings are controlled by the government (AG’s office). The investigations are independent from the law society. If it is found that there has been a breach of the rules the Advocates Complaint Committee proceeds with the matter. The law society is limited to the issue of practice i.e. practicing without a practice certificate and dishonoured cheques. Otherwise the government controls the proceedings and they are paid by the government. 
· GM: With the increase in cross border practice, what obstacles are there (if any) to putting in place common disciplinary systems in the EAC? How good is the communication between the systems i.e. a disbarred lawyer in Kenya holds him or herself out as a lawyer in Tanzania? 
Discipline Processes of regional bar associations:
Rwanda: 

· The Council deals with the disciplinary issues. The process starts by mediation of the President of the Council. The President sends the case to the Council, but s/he is not part of the process. 

· The system is challenging. The Council members are lawyers, so you could be punishing a member of your firm. 
· The new system proposed in the draft law is more similar to the Kenyan model. The system proposed is an independent commission that is composed of lawyers elected by their peers as well as members from outside i.e. judiciary, prosecutor etc. in prosecuting roles, but the decision will be made by peers. 
· The process ends at high court.
Burundi: 

· When there is a conflict between a lawyer and client (e.g. about fees), the president of the bar organizes mediation between the client and the lawyer. When the matter is resolved there are minutes signed by the parties. 
· Where the matter cannot be resolved then an appeal that goes to the President of the Court of Appeal (High Court). The two parties will be brought to a second mediation. This is the last decision made in this issue.
· In the case of a proper disciplinary issue, the president of the bar association will present the case to the governing council of the bar before which the lawyer will appear with or without counsel. The council will decide whether sanctions should be given. In the case of sanctions, if the lawyer does not contest the sanctions will be executed at this level. 
· If the lawyer does not agree with the proposed sanction of the council, the lawyer will appear before the Court of Appeal. There will be a three bench hearing, with a prosecutor and it will be a public hearing. The bar will be there as a party against the lawyer. In this circumstance this is the last decision. 
· After the Court of Appeal decision, the lawyer can submit a legal issue to the Supreme Court. 
· Burundi has a kind of a hybrid system depending on the situation. 
Zanzibar: 

· Any person can lodge a complaint to the law society. It is addressed in the recently passed constitution. In Part V, a complaint against conduct must be made in writing to the President of the society. Any member of the society with a complaint against him or her who intentionally or recklessly ignores the summons to appear or fails to fully participate in the settlement of complaints process or who does not respect the settlement award is subject to the approval of the Special Resolution of the Zanzibar society. They are liable for suspension and expulsion from the society. 
· In the conducting the expulsion of membership it is the discretion of the council, the member can still practice and be recognized by the judiciary. 
· The Zanzibar society is an NGO, thus our decisions are not binding on any other organization. We can issue something to our member, but the ability to be an advocate is issued by the Chief Justice. If the Chief Justice does not recognize the suspension the member can continue to practice as an advocate. In short, we do not have mechanisms that have the force to prevent people from practicing.
· A complainant can lodge a complaint to the Chief Justice. They are better off to do this rather than the law society as the Chief Justice does not have to recognize the law society’s suspension. 
Uganda:

· This is handled by the Law Council. There are two members plus the president from the law society is represented on the council. As a result of an amendment, all complaints must be heard in a hearing. If found guilty there is an option of appeal to the High Court. 
· The law society has tried to create an ethics committee to deal with cases that are petty.
· The Law Council suspended a lawyer, the lawyer obtained a stay of that order from the High Court and could continue to practice and this lawyer was a ‘frequent flyer’. 
Kenya:

· The process is initiated by two bodies: LSK and the Advocates Complaints Commission (ACC) under the authority of the AG (state counsels). 
· LSK handles complaints concerning practice of lawyers who have not taken out certificates or who have issued dishonoured cheques. 
· ACC deals with client-advocate relationship i.e. withholding funds, lack of updates, failure to respond to client or ACC. There is mediation and at this stage many cases are resolved. The ACC can also dismiss cases that have not met the threshold necessary to discipline a lawyer. If the ACC finds an offence has been committee then the secretary swears an affidavit and the matter is forwarded to the disciplinary committee. If there is a prima facie case, a notice of plea will be issued to the advocate. If guilty it will proceed to sentencing. If not guilty they will proceed to hearing. The ACC will prosecute. It is a private prosecution. The hearing is usually by way of affidavit. There is sometimes cross-examination. There is judgment and sentencing and mitigation. 
· It can admonish, fine, suspend or strike a lawyer off the roll of advocates. The lawyer will be required to make amends to their clients. There are fines payable to LSK and even interest. 
· This decision is final. The only recourse is through judicial review. 
· The disciplinary committee is elected, there are six council members, the AG is a member and the president of the LSK is a member. At any time the bench consists of three members 
· JK: Isn’t there a problem where the court issues a stay and lawyers can continue to practice? LSK’s experience might assist ULS.
· In most cases that are suspended they are stricken off. They will not have a practice certificate. This would only happen in remote areas on in conveyancing. In normal litigation this does not happen. 
· Usually for offences like failing to account, they could obtain a stay of the order and continue to practice. There has been an amendment to the Advocates Act where the disciplinary committee can tax the bill and any outstanding payments must be paid to client so we don’t have this problem anymore. 
· Where there is a dispute of the client’s funds the lawyer must deposit the money with the LSK pending the resolution of the dispute. 
· The range of offences in Kenya, one of the main one is conduct unbecoming of a lawyer. Is this limited between lawyer and client relationship? The DC has punished a lawyer buying materials he could not pay for, and writing a letter to a lady that was not a client. 
· GM: conduct unbecoming of a lawyer arises out of a lawyer’s professional practice i.e. convictions for tax evasion. 
· The main issue is no reporting of decisions and the ability to look at precedents. 
Tanzania: 

· Can complain to the society or go to the Advocates Committee.
· Complaint to society is given in writing and a letter is written requesting evidence etc. If based up-country it is given to the chapter convener to investigated further.
· There is a National Ethics Chair elected annually, and there are chapter conveners elected as well.
· The committee sits to consider the information and if considered meritorious it proceeds to the hearing. If not they can take the matter to the AC. 
· The AC is under the AG’s office. Hearings operate like regular trial (can have representation) and decisions can be appealed to the High Court, single judge Bench.
· AC can disbar (up to two years) or fine a lawyer.
· Normally the other organs would have to take notice of what is happened. For example, if you have been disbarred another lawyer can raise it with a judge. There is no way to prevent them to practice. If this is raised there are some actions that can be taken against them. 
Ethiopia:

· The power is with the Minister Justice, but there is a committee that decides on the matter and submits their decision to the Minister of his approval  
· The decision can be appealed to the High Court, one judge bench. It can remand the case or uphold the decision. 
· If the decision is upheld it can be appeal to the Court of Cassationon the issue of law only. 
· The power of the Minister prevails.  An example is that of a  lawyer who appealed to the HC where the decision was upheld and subsequently upheld at the Court of Cassation, however the Minister decided to go against the decision and the suspension was dropped. This displays the power of the Minister. 
Discussion on the Regional Integration and Discipline Issues:

Gavin: Is it realistic and desirable to work towards similar disciplinary systems in each of the jurisdictions? Should the issues with each of the discipline systems be addressed prior to integration? 

You will never be satisfied that the disciplinary process has been perfected, but there is a case to be made for improving systems in the individual jurisdictions prior to integration. In contrast, by moving to integration it may be way to address common problems? Is it desirable to have a separate disciplinary process at the regional level or should discipline be dealt with at a country level similar to the Canadian system where the home jurisdiction takes responsibility for discipline?
Comments:
· There needs to be a regional framework so we operate as one. We have language barriers (English, Swahili and French). We have to address this issue when looking at collaboration. 

· GM: I assume that the issue of language is something that the EAC has to address on as a whole not just for discipline.

· Considering harmonization that will take a bit longer it is important to consider in light of the fact that there are professional bodies entering mutual agreements. It is important to consider when someone is disciplined in one country, so the decision can be applied in other jurisdictions. 

· GM: One way is to communicate better with each other in order to avoid a situation where a person is disciplined in one jurisdiction and goes to practice in another. 

· GM: Is there anything preventing you from improving local systems and at the same time working towards a common system or is it impractical to do both? 

· I think the fact that processes and rules of conduct are similar is an advantage to start the harmonization process. 

· GM: the fact that the rule of conduct seems to be similar it may be good to start to working on a common code of conduct while meeting the challenges locally regarding discipline. 

· I am still very much concerned about the challenges within the EALS about the issue of language. We agree on the necessity of the harmonization of legal systems which are different. The basic and fundamental issue is to have at least one common language because if you have a problem involving Kenya, Tanzania, Burundi there is not a common language. In terms of discipline, we can convene a common style of discipline by creating committee of representatives from all the countries using English. When it will come to full relationships between different bars, societies and national councils, language will still be an issue. We have to tackle very seriously the issue of language. Swahili is not legal academic language, in Burundi or Uganda this language is not learned in school. To make everything possible for integration from discipline to EAC itself language is an issue. 

· My own view is that it was somewhat clear that most of the disciplinary processes have their foundation in statute. In a cross border contexts, there is a high likelihood that the lawyers who would be subject to a regional or a central disciplinary body would obviously raise many legal issues such if the proceedings are viable. I am more comfortable with the ideal of recognizing  local discipline. 

· GM: Regarding discipline at the regional level from the Canadian experience, I cannot think of a case where a lawyer is disciplined by bar other than where s/he is a member. We have members that move temporarily to try a case.  I don’t think it would happen often in the EA context. Also, bearing in mind the financial resource challenges that desirability of having a whole new process at the regional level. The main reason that lawyers do not complain about paying the FLSC is because the fees are not very much. If there was discipline at the federal level the costs would be higher and more resistance to paying such fees. This can be applicable to this region. 

· Harmonization of rules of conduct and discipline does not require unified language; it can be translated in other languages. We can begin to move towards similar rules that apply to our home jurisdiction and at one point that the similarity can assist with harmonization. It is easiest to begin with harmonization. 

· GM: waiting until there is common officially language in other words you will never make progress towards regional integration of the legal profession or at least it would be significantly delayed. Common codes of conduct could assist.

· When we think of harmonization of law and cross border practice, the bigger problem is obtaining cooperation of respective states in the larger continent. Without the collective buy in of other states outside the region I do not know how this will work. 

· I think for the EAC partner state there is actually support at the national level for the integration process. What I believe the hitch is how some of the partner states respond to the process, but by and large there is support for the process. 

· GM: So at the government level the countries of the EAC there is general acceptance for integration. There is a limited amount that the law societies can accomplish.

· I am a bit reluctant on the process of harmonization. What we are discussing here is not new. There is resistance about the process of harmonization of laws and code of conduct. The AU started in 1977 and up to now they are still in the process of doing this. We cannot wait on harmonization we just need to have it begin. The countries that are ready can move towards that and the others can follow. When a lawyer from one country is coming to another they lawyer could be provided with a certificate of good conduct. Also, we could have a regional database of lawyers who have been disciplined. It seems important to have a regional mechanism for discipline processes at the regional level, from the experience of other regions such as AU and Canada.  In the AU those who put their cases before the East Africa Court of Justice 80% win the case. The process of requesting to move from one bar association to another needs a regional mechanism that is an umbrella, specifically in the process of requesting to move. 

· GM: It seems to me that you do not need perfect harmonization to improve cross border practice. Canada has variances in the codes of conduct and the disciplinary processes, but there are many similarities so there is no reason not to move toward cross border practice expeditious and continue to work at the same time on harmonization. I think the idea of ensuring that disciplinary records in each country are available via a database is a good one.
· PB: In BC we have disciplinary decisions on the website for the last ten years and they are reported on CanLII. 

· GM: I like the idea as far as harmonization with starting with the codes of conduct. There are more similarities in this area. The idea of working towards cross border practice at the same time as harmonization is a good idea. 
· When you address the issue of discipline and the issue of independence, in some other jurisdictions the disciplinary committees are supported by the government, is there any interference when the disciplinary tribunal is supported by the government? 

· GM: the view that we take in Canada is that it is important that the legal profession be independent and an important aspect of self-regulation is discipline. It would be intolerable to allow the government to decide who could and could not be a lawyer, especially since lawyers take on cases against the government. It is not necessarily a universal view that is held. The contrary view is that you can have a system where discipline is administered by a public agency, not only lawyers. There can be protections built into the system in such a way that the independence of the bar is not compromised. Many western jurisdictions that used to have a system that we have in Canada have moved away from it because the law societies proved to be ineffective. 

Ethics Session Group Work: Review of Ethical Problems 4

The groups from each country discussed problems 4 and 7 and how they would be dealt with in each jurisdiction and made comparisons. Groups presented their answers to Problem 4 (attached as Annex C) in plenary and it was noted that basic principles were the same across the different organizations however there were some differences. As the countries move towards integration, consideration should be given to harmonizing the Ethic Codes for the profession.
Ethiopia: 

· This type of advertisement is not allowed. You can only advertise about where the office is and the years of experience. You cannot mention the cases you have won. We agreed that this type of advertisement is not allowed.
· The lawyer represents N both W and G in drafting the divorce agreement and dealing with common assets. We agreed that there is conflict of interest in this situation. This wouldn’t be allowed under our law. If there is any type of conflict it is not allowed under Ethiopian law.

· There is also the issue of confidentiality. N as the lawyer submitted notes to the court about how W and G act towards each other. We said under our law you cannot go to court and give information about your client. The information is only provided on behalf of the client and the information will assist the client with his/her case

· A lawyer can be assigned to administer assets; the lawyer must keep good records and take care of the property. N failed to report to the on time regarding the properly. This violates article 24 of the Ethiopian Code. 

· N has tried to divide the claim between G and W unequally. This kind of arrangement is not allowed, common clients should have been treated equally. It appears that he is favouring one over the other.

· PB: You indicated that there was a conflict of interest for one lawyer to draft an agreement for both parties. 

Tanzania:

The issues with the problem are as follows:
· Advertising on paper

· Failure to maintain proper accounts

· Misappropriating of clients funds and interest charging 

· Misrepresentation on skills and competency

· Representing both parties in a contentious matter

· Acting on proceedings as a witness for which he was counsel for one of the parties 

· Undercutting the prices, it was not based on fees fixed by law

Rwanda/ Burundi:

· Publicity is prohibited in both jurisdictions 

· The French term ‘racolage’ is sort of aggressive solicitation, manipulation

· Opposing interests of the client. The lawyer is not permitted to represent two clients in the same matter.
· Violation of professional secrecy by submitting an affidavit to the court (confidentiality)

· Inability to promptly account for funds

Uganda:

· Advertisement/ touting 

· Conflict of interest is compromised when he is acting for both and is taking sides

· Failure to render account 

· Personal involvement in client’s case 

· Confidentiality 

· The advocate has a duty to advise court to assist it to come to a just decision 

Kenya: 

· Advertising is not permitted (it is considered professional misconduct)

· Willful misrepresentation (conduct unbecoming)

· Failure to account for fees and client funds

· Conflict of interest in drafting the will and administering the trust account and preparing the separation agreement

· Charging interest is not permitted unless there is prior notice or court order

· Breach of a confidentiality

· Swearing an affidavit in a matter one is likely to be called as a witness

Zanzibar: 

· Advertisement is not permitted in the professional law

· Mixing client’s trust accounts 

· Confidentiality 

· Conflict of interest 

Discussion of Solutions - Gavin MacKenzie
· There is a difference between the Canadian rules and many of the EAC. In most Canadian jurisdictions rules against advertising have been relaxed. The US influence has allowed lawyers to advertise as it was an infringement of constitutional free speech. Also, there is a public interest in having accurate and truthful advertising available to the public to assist member to figure out what lawyers to approach. What is done in our rules of conduct is to require that advertising must be neither false nor misleading. The advertisement in the problem violates this rule.
· N should have clearly and separately detailed the amount charged to each client. It is a matter of practice management and not rendering account promptly. 

· There are a number of conflict of interest issues. (1) What do you do as a lawyer when you are asked to act for two clients at the same time? In a joint retainer situation the lawyer can act with the clients’ consent and has a duty to explain that there is no confidentiality between the clients and if there is a conflict the lawyer has to cease to act for both. (2) When the two clients W and G announced to their lawyer that they were separating and preparing a separation agreement, acting for both is a clear conflict of interest. (3) Prefer one client over another and acted only for W in the divorce. Cannot act against G on a same or a related matter. 

· N had an obligation to take care of the money put aside. He has a duty as a trustee and as a lawyer and to properly and promptly account for it.

· N represented W in court. One cannot act as counsel and as a witness in the same matter (swearing an affidavit). 

Discussion:

· GM: Did you identify significant difference among the codes of conduct between your rules and the Canadian rules? 

· The issue of advertisement in Ethiopia is similar in that it allows advertisement to an extent.
· GM: In a common code of conduct this is one issue that needs to be addressed.
· In Ethiopia there are two separate agreements: a separation agreement and a common property agreement. The both must go to court for approval. In Ethiopia drafting a separation agreement for both is not a conflict interest. 

· GM: What if the husband was very sophisticated in business matters and the wife was not and you as a lawyer saw the in the division of property that the husband is given ¾ of the value. Would you still draft the agreement? Can you tell the wife that she is not well served?

· I would have to interpret the law, the common property has to be divided equally. I would have to tell the wife of her rights under the law. 

· In Burundi, a client decided to withdraw a case. In our rules when a client decides to withdraw the case, but once a lawyer has a case and the client is not finished paying the lawyer is allowed to keep files until he is fully paid. When it’s a delicate matter i.e. an appeal the court will take matters to protect the lawyer and allow the client to go on with the case. There is another situation where a private company can be client of a firm, and if the general manager decides to withdraw and breach the contract, the lawyer must just leave the issue. 

· GM: What I understood about the Zanzibar rule is that the parties do get legal advice, but they have to attend personally so they are personally before the court. Is that the essence of it? 

· Most of Zanzibarians are Muslims and family issues deal in Kadhi’s courts and lawyers are not allowed there. The issue concerning the other religions, we do not have any legislation that deal with marriage and divorce so we follow the common law and see it as a contract. We advise the individuals to follow their religions.
· GM: What about criminal law, is having a lawyer represent you in court if you are present allowed?

· In Zanzibar, we follow our Criminal Procedure. It is the common law system. They are represented with a lawyer before the court.
· I would like to get you opinion on advertisement, should the ban on advertisement be retained in an era of globalization?

· In Uganda we are proposing to relax the advertising prohibition. 

· In Kenya on the issue of advertisement there was a motion brought to the LSK AGM that was shut down. To circumvent the rule, lawyers have opened up websites that state the location of the office and what the lawyer specializes in. 

· In Tanzania, websites are being used. The law is silent about electronic advertising. Putting up billboards is expressly disallowed. The law is lagging behind. 

· Our regulations are old and they have not been updated.

· GM: Integration provides an opportunity to update laws on advertising.

· PB: In LSUC they can call themselves specialists, but this is not allowed in BC. This is changed in the new model code.

· GM: The LSUC allows for individuals to be certified specialists if they meet the requirements of LSUC.
· Is giving an interview considered advertising? 

· GM: There is a separate rule on giving interviews and talking to the media. What is permissible for lawyers to provide information to members of the public so they are better informed about issues. On the other hand, a lawyer cannot try his or her case in the media. 

· Maybe we have to think about why advertisement should be prohibited and think about where we are now. 

· GM: Is there a good public policy reason to ban lawyers from advertising? 

· The ethics on advertising is outdated. In reality it is not applicable. It’s better to be transparent.

· I do not think it’s very important because when you are a very good lawyer you will not need to advertise. The legal profession is not the same as any other business. With law being a noble profession, doing what other businesses doing is not advisable. There are some ‘old school’ traditions that should be kept

· The profession of law is not a common business profession. We are not a commercial profession. The business of law is based on integrity and independence. It would be delicate and even dangerous for a lawyer to advertise as it’s not an ordinary business. In Burundi, it is said it is prohibited for a lawyer to do any kind of publicity which may compromise his professional dignity or independence. This is the basis of the profession. 

· JK: How do clients determine where to go? 

· In Ethiopia is very restricted. It must pass through the licensing authority, the Ministry of Justice prior to be out in the public. How can a company from Canada of US identify a lawyer in this region? So far as the advertisement is decent and limited to giving address and services is provided is not a bad idea.

· GM: I would encourage you to look at the conflict interest rules. This has created all sorts of litigation in Canada. The basic principle is well accepted, but how it is applied and how detailed the rules varies. 

Session 5: Basics of a “Model Bar Association” –Law Societies/ Bar Associations Responding to the Changing Environment or A Step Behind?

Patricia summarized a number of initiatives that have been undertaken to respond to the needs of the profession by the CBA and Gavin outlined initiatives by the Law Society.

CBA (BC) Initiatives: 

· Benevolent Society Program: it assists lawyers in extreme need as the result of their work. It assists the lawyers and their families. There are fundraisers for this fund. 

· Aboriginal Law Students Trust: assists Aboriginal students.

· Rural Education and Access to Lawyers: It is a set of programs. There are second year law student summer placements in rural communities. It provides promotional support to market and obtain law students.  A Regional Legal Careers Officer assists with recruitment for rural committees and provides student mentorship. Law students are matched with a practicing lawyer in a community where s/he has interest. 

· Lawyer Referral Service: the lawyers who participate let the CBA know what areas they practice. A person calling the services obtains three names. The lawyers in the program give 30 minutes of advice for a limited amount. 

· Volunteer and Legal Speakers Bureau: CBA keeps a registry of experts in different areas who are prepared to speak. This is a free service.

· Aboriginal Lawyers Forum: the Equity and Diversity Committee facilitates this forum. It is more of a networking of forum to bring Aboriginal lawyers together. 

· Young Lawyers Subsection: they meet together and invite speakers that apply generally to young lawyers. 

· Women Lawyers Forum: this is a networking group for women. 

· In House Counsel: allow these lawyers to network and obtain education. 

· Conflict Interest Initiative: there has been pressure to amend the conflict of interest rules to allow a firm to act where the conflict interest is very small. The CBA has developed a proposal for how the law should apply. The CBA’s work has been acknowledged in some of the case law. 

Joint Law Society and CBA Initiatives:

· Commission on Legal Aid: allowed for people to share their views on the provision of legal aid in BC.  The report of the commissioner is due today.  

Law Societies:
· The focus of law societies is public interest rather than member interest, but the law society provides a number of similar programs in conjunction with the CBA.

· Lawyer’s Assistance Program: it provides confidential counseling to lawyers who are encountering personal problems (financial, marital, addictions). 

· Diversity: equity seeking groups may not be treated equally. 

· Taskforce of Sole and Small Firms: to strengthen this group. 

· Practice Advisory Service: senior counsel provide mentoring and advice.

· Services: library and legal research available for free. 

· Taskforce on Women in Private Practice: while a majority of new lawyers are women they do not seem to progress at the same level as men. They are more likely to leave private practice. This group came up with creative ideas to address this problem. They have established the Justicia Program. The medium and large firms have been encouraged to adopt more female friendly policies. The taskforce also recommended a program that allows a lawyer to come in and run a woman’s practice when she goes off on maternity leave. Also it recommended that lawyers receive some payment to equalize compensation where women are unavoidably away from the practice. 

Small Group Discussion and Presentations
The participants addressed the following questions in café style discussions.
· What are the issues that weaken public confidence in the profession and what strategies and initiatives can be used to address these?

· Why do some members of the bar do not see value in the bar profession and what strategies and initiatives can be used to address these?

· What challenges do you have in engaging members to be involved profession and what strategies and initiatives can be used to address these?

· What challenges to equality are there within the profession and what strategies and initiatives can be used to address these?

· What challenges in addressing the specific needs of members i.e. youth, rural/ up country, in house profession and what strategies and initiatives can be used to address these?

Day 3: Thursday 10th March 2011

Jennifer Khor started by thanking the participants for their contributions in the previous day’s discussion (café style). She also rearranged sitting positions of participants. After this the groups presented what they discussed yesterday. (Plenary discussion)

Session 5: Law Societies/Bar Associations Responding to the Changing Environment or a Step Behind? Part II: The Changing Face of the Profession Café style discussion

Table 1

What are the issues that weaken public confidence in the legal profession?

· Unprofessional conduct on the part of legal profession. 

· Lack of the rule of law, where the profession cannot effectively deliver and the public gets frustrated

· Shortage of qualified lawyers

· Unethical conduct of lawyers

· Conduct unbecoming (e.g. criminal activities, being drunk, unkempt) 

· Failure to engage in activism in public spirited matters

· Non-involvement of the public in disciplinary process

What strategies or initiatives can the bar take to address these?

· Strengthen enforcement of code of conduct

· Improve quality of legal education

· Increase sensitization and awareness of the public on the disciplinary processes and outcomes

· Have a visibility strategy of activism of the bar association

· Be proactive in strengthening rule of law

· Mentorship programmes

· Increased pro bono

· Publication of disciplinary matters

· Conduct perception studies

· Involve public 

· Introduce a law day

· Popularize the profession and its good sides

· Counter and capture the adverse side of the profession

· Each bar should have a PR strategy/program

Questions/ Comments:

· Participants gave examples of unprofessional conduct such as submitting false documents, using false witnesses, lack of public awareness on the rule and functions of the profession, non-appearance to clients’ case.

· In Kenya an advocate failed to pay client’s (a widow whose husband a prison warden died on duty) compensation money.

· In Uganda an advocate assaulted a magistrate in court.

· Issues of discipline sanctions

· Supporting disciplinary bodies to be more effective. An example was given from Uganda that the disciplinary committee is very small and that the members there have some other duties.

· Law Council wants to be independent, ULS needs to take more of a role on disciplining members. 

· Getting the council to work with ULS ethics committee to better address issues, try to get minor matters delegated to ULS. The issue is that the advocates would not comply with the ULS orders.

· Issue of moral or persuasive process/binding-ness of bar decisions if they are allowed to proceed with disciplining their advocates instead of the Disciplinary Committee. Their decisions would be persuasive not binding.

· May be ULS needs to consider increasing the number of members of the quorum.

· Peer review may change problem over penal issues, shared confidentially and senior process using mentors.

· GM: There is a need for law societies to be autonomous to deal with discipline matters of their own members.

· Kenyan experience dealing with discipline of advocates is that the disciplinary process is statutory, binding and enforceable. If a lawyer defaults his practicing certificate can be withheld. With this process they have succeeded to reduce the misdemeanours of lawyers (only that now subtle lawyers appeal for stay of sentence in court and they continue practicing).

What are the misconceptions of the public on the role of the advocate?

· If you take a case to a lawyer you have already won the case i.e. the lawyer is the answer.
· Preference of the public not to take their cases to lawyers.
· Identifying a lawyer of either side as part and parcel of the opponent/enemy (client).
· Lawyers are seen as adversarial, they expect them not to compromise such as in ADR. The public think litigation is the most effective way of settling their cases.
· Loss of confidence by the public due to failure of the lawyers to advise their when clients the client has a bad case, the lawyers just take the money.
· Lawyers are taken to be corrupt or robbers.
· Pro bono activities were suggested as an alternative to law day in raising the awareness of the public on the role of lawyers, also public involvement and engaging in public interest litigation can popularise the profession and its good qualities.
Questions/ Comments:

· University syllabuses in East Africa concentrate on substantive law and very little in ethics or discipline subjects for lawyers.

· There should be mandatory legal ethics subjects in law schools.

· Legal ethics should be addressed in CLEs.

· In Canada prospective lawyers are supposed to study  mandatory courses of professional responsibility and ethics before admission into the bar.

Table 2

Why do some members of the bar not see value in the organization of the bar?

· Apathy and no interest

· Lack of information about organization

· Irrelevant programmes/no attention to employee needs

· Lack of awareness/benefits

· Lack of commitment

· Forgetting obligation

· Limited involvement from onset

· Lack of tangible benefit

What strategies or initiatives can the bar take to address these?

· Involve members in bar activities

· Improve communication using newsletters, websites and mobile phone messages

· Tailor programmes to member needs 

· Design means/programs to members’ interest (in the area of participation)

· Bottom up involvement in designing program

· Organise social networking services

· Publicize  activities/programs

· Raise awareness

· Organize members in their choice of specialization
Questions/ Comments:

· May be due to self centeredness of some advocates

· Lack of awareness. Example in Tanzania in the past TLS was viewed as a club.

· Personal attitude
· To deal with this ULS has an open day in which lawyers both (senior and young) are informed about the importance of the law society. Young lawyers are mentored by the senior lawyers. The day adds two CLE points.

It was also suggested that:

· The law societies should make an effort to reach out their members to let them know what they are doing.

· Law societies provide accounting reports of the member’s funds.

· Law societies participate in important events, for example TLS provided Election Observers in the 2010 General Election in Tanzania.

· Needs assessments be conducted.

Table 3

What are the challenges in engaging members in being involved in bar activities (as volunteers)?

· Apathy

· Poor communication

· Ignorance by members of the available opportunities

· No recognition of services offered

· Limited specialization amongst the members

· Financial constraints

· Lack of contact (members contact) including in areas of specialization

· Lack of motivation

What strategies or initiatives can the bar take to address these?

· Designing different programmes

· Bar leaders and executives to target specific members in their areas of interest/niche competence and encourage them to volunteer

· Organize social activities to break the ice and build support of members

· Design relevant, practical communication methodologies

· Organize training programs to attract increased participation of members

· Members should specialise in specific disciplines

· Introduction of incentives

· Proper registration of the members including areas of specialization – committees they’d like to serve on, etc.

Questions/ Comments:

· Appeal to different groups, for example different lawyers with specific areas of practice or young lawyers.

· ULS and TLS send messages to mobile phones of members, newsletters, emailing news, legislations and constant updates of the law.

· Also in reaching out members EALS has a social network account on Facebook to share ideas with the members.

· Most lawyers tend to be general practitioners, so there is a need for specialization.

Table 4

What are the challenges to equality within the profession?

· Gender (in representation)

· Age (senior v. younger)

· Ethnicity (e.g. Kenya)

· LL.Bs from older vs. newer institutions (standards)

· Apathy

· Geographic distribution of members competency

· Opportunities (access to client resources)

· Greed

· Economic status

· Diversity within the region (language, legal system, ethnicity, education)

What strategies or initiatives can the bar take to address these?

· Legislation and policy

· CLE

· Interest groups

· Mentoring

· Subsidize fees for the marginalized (CLE)

· Open law schools where there are none

· Provide incentives for women and young lawyers

· Punitive penalties

· Harmonize laws and rules

Questions/ Comments:

· Lobbying to change policies and legislation

· Affirmative action

· Fixing legal ethics agenda in every CLE

· Seminars and forums to bring members together within each country and regional wise

· In Canada senior lawyers are the ones getting lots of disciplinary proceedings.

· In Ethiopia women are not interested in leadership of the law society.

Table 5

What are the challenges in addressing the interests and needs of specific groups of members (young lawyers, lawyers located upcountry/states, in-house counsel)?

· Few staff at the secretariat to adequately meet their needs

· In some countries in house counsel are prohibited members (e.g. Rwanda, Burundi, and Ethiopia)

· In some countries in house counsel do not consider themselves an important constituency in the law societies

· High cost of participation in activities

· Lack of calibration of specific categories in the databases

· Limited resources

· Getting started – young lawyers 

· Apathy

· Lack of needs assessment

· Lack of awareness prejudice

What strategies or initiatives can the bar take to address these?

· Fundraise for more resources

· Calibrate the database to be category specific

· Undertake research to document the needs of the respective categories

· Include both professional and social services (forums) for them to interact

· Category specific training

· Specialized CLE

· Awareness creation

· Mentorship

· Carry out needs assessment

· Review laws/regulations that restrict internships

· Introduce quota system in the management of associations

Questions/ Comments:

· What can be done in needs assessments?Organise focus groups and brainstorm the challenges

· The Kigali Bar Association has a partnership programme with the government in which only young lawyers participate in legal aid and are paid by the government. Senior lawyers are not allowed in. This partnership has attracted many other donors in the legal aid week. Moreover in legal aid week only young lawyers are paid allowances while senior lawyers are not paid.

· Separate categories for young lawyers in admission fees.

· Targeted membership for young lawyers, young lawyers associations but in Burundi lawyers are very few that’s why they don’t have young lawyers associations. In 2010 TLS organised Young Lawyers Caucus from which they argued for greater voice in the TLS, training in special practice areas and mentorship. They also have a Facebook page. Age range for young lawyers in Tanzania is 18-35.

· In Kenya the determination of young lawyers is based on the number of years in practice and not age, i.e. 0-3 is regarded as young lawyers group. Bearing in mind that most complaints are on young lawyers LSK plans for a mentorship programme for young lawyers.

Session 6:  Practical considerations to Law Firm Associations between Countries/ Development of Regional Law Firms

Gavin gave a brief presentation on multi-jurisdictional firms, global firm associations and, in Canada, national firms, how they developed, the benefits of a multi-jurisdicational firm, and the issues arising from their formation, in particular conflicts of interest issues.  The participants shared some of the experience in the region with respect to forming associations with firms in the UK or other countries and the benefits to it, and recognized the possibility regional firms developing.
Session 7: Role of Law Societies/Bar Associations in Law Reform and Advocacy

Patricia Bond talked about what CBA does in law reform. Law societies in Canada are very active in giving advice and feedback in law reform. They are involved with the government in preparing papers for law reform. They are also involved in lobbying. They keep topics in the press to attract opinions. She was of the view that law societies have a lot to contribute in law reform.

After Patricia gave Canadian experience on the role of law societies in legal reform Jennifer  arranged the participants into five groups with different topics for discussion:

1. Legal Education/Admission

2. Ethics

3. Discipline

4. Pro bono/Access to Justice

5. Governance
Participants were asked to reflect on the discussions earlier in the workshop and consider issues of regional integration/globalization and whether the bars should engage in any law reform with respect to these issues. The participants reported back in plenary:
Group 1: Legal Education/ Admissions

The Draft Bill does not say anything much on legal education. Participants recommended: 

· uniform entry qualifications for university law students

· uniform curricula in universities and law schools

· uniform criteria of admission into law schools

· affordable tuition fees (i.e. 1,500 tuition in Tanzania mainland)

· uniform procedures for certification/enrolment as an advocate

· uniform CLE requirements

· encouraging specialization in areas of practice

· creating links/relations with legal institutions with specialties

· consideration of reciprocal secondments/clerkships

Questions/ Comments:

· Kenya Law School does not admit students of some universities from Uganda.

· They should focus on more improving standard of legal education in universities then on denying admission.

· Secondments, clerkship and reciprocal practice should be given consideration.

· Fees in law schools should be made affordable. In Tanzania the 1.5m Tsh. discourages students from joining the school without government support.

Group 2: Ethics

Participants recommended: 

1. Unified code of ethics

· EALS to set up committee for consultation/harmonize all
· Implementation at the bar levels and sanctions shared to EALC (EA Law Council)

2. Awareness/sensitization

· Intensive/enhanced dissemination and education (media both print/electronic by respective bar associations in collaboration with EALS)

3. Enhance CLE with focus on ethics

· Respective bars/EALS

· Mandatory ethics on all CLE

4. Create and maintain individual members’ directory at regional level and their periodical update status

5. Mandatory ethics module at university and law school

· Research on how best to incorporate to have uniformity across region

· Done in collaboration bar, EALS and school of law

Group 3: Discipline 

Participants recommended: 

· Certificate of good standing from respective bars

· Bars to lobby for composition of disciplinary committee (law societies should have control over it) in each country

· Offences should be clearly defined and harmonized

· Uniform penalties

· If an offence is committed in the city of temporary practice, the disciplinary committee of the country will be responsible for disciplinary proceedings.

· The disciplinary committee of the temporary country should inform the bar of origin.

· Mutual recognition of decisions of the disciplinary committee

· Equal treatment of lawyers before the discipline committee

Questions/ Comments:

The idea of having disciplinary committee from each country is okay but if a lawyer is dissatisfied with a disciplinary result of another country what is the procedure then?
Group 5: Governance

Participants recommended:

1. Regulation of cross border legal practice

Who qualifies to practice?

· Develop common guidelines for admission to practice (s
tandards of practice:.

· Threshold to be met regardless of whether one has been licensed in any one jurisdiction

· Certificate of good standing

· Professional indemnity

· Subscription

· CLE/pro bono requirements

· Gestation/adaptation period, i.e. minimum number of years of practice in original jurisdiction before appearing in superior courts in another jurisdiction

· For certain practice areas, e.g. land matters there should be a local co-counsel on the team for an initial period until the “foreign” lawyer has learnt the ropes.

2. Governance structure

· No need to have bill in place for the following reason:

· It is cumbersome to effect urgent legislative reforms

· Issues of interpretation will arise from different member states leading to conflict

· Propose mutual recognition agreements like

· The AU directive

· Canadian national mobility agreement

· Develop common code of conduct and standards

· Violations should be punished at the pace of commission under local bar regulations and notice to be given to all member states bar associations

Questions/ Comments:

· The Bill is not important; EALS should facilitate the mobility agreement as an umbrella figure and not a permanent structure.

· Rwanda does not permit limited liability so this would need to be considered when moving towards integration
· The EALS does not have capacity to regulate each advocates from each member state therein, thus individual law societies should be responsible in regulating individual advocates in respective countries.

Group 4: Pro bono/Access to Justice

Participants said that pro bono happens in each country and must be offered.  They recommended:

1. Regional Human Rights Issues (especially EACJ)

· System for identifying legal counsel

· Coordination of a lawyers database to vest with EALS (specific for EACJ)

2. Introduce regional statutory obligation for minimum number of hours to participate in pro bono work.

3. Introduce a pro bono obligatory course at practical legal training institutions (e.g., 1 month attachment or participation in legal aid day/week)

4. A Committee (ad hoc) at EALS level to address harmonization and monitoring issues.

5. Obtaining resources – big challenge

Questions/ Comments:

· In Burundi it is not the law society which provides legal aid but other NGOs and Uganda pro bono activities is still in their infancy stage.
· The idea is to improve where there is pro bono services and to put into place where there is none within the region

 Summary of concerns/comments on Bill emerging from session:

· Concern over EALC composition – CJ or Ministry as head, and size
· In draft Bill EALS financially responsible – challenging

· Whether there was a need for the bill at all

· Whether there was a need for separate regional structure

· EALS should facilitate (not establish new structure)

· EALS faces financial difficulties at the moment so giving them this duty will over burden them

EALS to take up issues discussed in this session.

Session  8:  Opportunities to Collaborate: Regionally and Internationally 

In law society/bar association groups, participants considered ways to work with other law societies/bar associations (what can offer/benefits) and had the opportunity to discuss with representatives from other bars issues which they wished to learn more about from the other jurisdictions.  Below is a summary provided by some bars on issues discussed and the way forward.
Uganda Discussions:
ULS has limited collaborations. Currently ULS collaborates with:-

a) The CBA and JLOS in contribution to the Professional Development Department 

b) The CBA in the SAJEA Program where ULS together with various stakeholders working to strengthen access to justice for the poor and marginalized in Bundibujo and Katakwi in Uganda;

c) NBA-NORAD collaborating in the Legal Aid Project;

d) Legal Aid Basket Fund in enhancing the capacity and promoting the provision of Pro-Bono to the public by ULS members;

e)  Partnership for Transparency Fund (PTF) Project in Promoting Accountability in Uganda;

Opportunities 

ULS sees the following as possible opportunities to use to learn from other bars:-

1. Cross Internships 

· Secretariat staff interning at different Secretariats to pick best practices over a particular area of interest;

· Secondment of members to intern in Law firms in the region 

2. Sharing resource persons for trainings -local and International 

3.   Sharing of Legal reviews for example in the different Advocates Acts to inform the other countries processes/contributions to their amendments

4. Motivated packages for products

· Insurance-Professional Indemnity

· Accommodation –in instances where one travels to a country where the National Bar has a working relationship with a particular hotel, a member can enjoy these benefits

5. Copying best practices 

· CEO forum at EALS AGM 

· Induction and sharing of best practices of in-coming Presidents 

6. Use of technology platform 

Opportunities to collaborate internationally 

Aside from the ones mentioned above, ULS looks to collaborating internationally with:-

· Scholarships/Jobs -ULS members applying for and being granted internships/scholarships/jobs in partner countries

· Trainings – ULS members taking part in trainings/conferences internationally

· Sponsorships – ULS enjoying sponsorships/contributions towards events from partners

· Facilitators

· Programming 

Kenya:
Needs assessment

The Kenya group identified the needs for LSK where the association can benefit from regional and international bar associations as follows:-

1. Mentorship:- due to the impact of the disciplinary process on the morale of advocates  and the negative impact on image of lawyers in general, the mentorship program applied by the Canadian law societies/bar association was found to be suitable. To this extent research will be undertaken to find out whether it can be implemented in the soonest.

2. Social support- the provision of counseling services to members by the Canada bar association was found to be a good idea especially to address depression, alcoholism, bereavement among others.

3. Admission standards- in order to ensure competiveness of Kenyan lawyers internally the group was impressed by the Canada standards of examination.

4. Provision of networking forums especially for target groups like in the case of women in Canada by the law societies and bar association was impressive. This is also important so as to improve vibrancy of the LSK.

5. Inspection of law firms- the initiative applied in Uganda impressed LSK delegates. This is important as it ensures that certain minimum standards are practiced by all law firms. Attempt to initiate such regulation in Kenya has been resisted before but it was felt that time has come for its implementation.

6. Uganda Law Society has compulsory probono for its advocates. Probono has not picked up in Kenya and LSK can learn a lot from Ugandan experience to improve access to justice and legal aid.

7. Lawyers Assistance programme run in Canada was impressive. LSK may explore whether interest earned from client monies held on behalf of the disciplinary committee can be used to assist advocates in distress who to provide services such as counseling.

8. Open day programme run in Uganda was found to be impressive as it helps members appreciate the role of the bar association and keeps them updated. This is critical for LSK so as to improve public relations.

9. Social support programme by Canadian law societies where advocates are paid to step in and run a law firm of another advocate under special circumstances. This ensures that client interests are protected e.g advocate on maternity or critical illness.
What LSK can offer

The lawyers in Kenya are governed by the disciplinary process stipulated in the Advocates Act. The process is elaborative and includes a disciplinary committee consisting of 6 elected members of the LSK. The office of the Attorney General through state counsels prosecutes complaints against advocates before the committee. The Committee sits as a court and appeals from it are to the High Court. The decisions of the committee are final and one can only challenge the process of arriving at the decision. During the conference it emerged the only Kenya has a disciplinary Committee under the control of LSK. The other regional bar associations can learn from Kenya’s experience on the disciplinary process.
LSK has the largest membership in the region and as the other bars increase in membership they can learn how to deal with challenges of many lawyers from LSK. This is especially on the establishment and updating of Advocates database.
LSK programme on continuing legal education is progressive and countries without it can benefit from the Kenyan experience.

Tanzania:

Had some informal discussions about the issues raised at the meeting, specifically:
 
1.       We decided to educate ourselves further on regional integration and cross border legal practice issues; 
2.       We discussed the shortcomings of our complaints and discipline system and had a discussion with one of the Kenyan participants to compare the two systems; and
3.       Ethics in general.  
All three issues were works in progress within the Society – the general decision was to bring these to the first meeting of the Council for discussion.
Zanzibar: (had not provided summary by the time of completion of report)
Ethiopia: (had not provided summary by the time of completion of report)
Rwanda and Burundi: discussed some issues with each other
Closing Remarks

Jennifer Khor thanked the participants their attendance and valuable contribution and the EALS for excellent organisation of the forum. She also thanked Pat and Gavin for volunteering to attend and facilitate the workshop and Francois Legault for his attendance as well as recognizing that the workshop and the SAJEA Program are made possible with the funding support provided by the Government of Canada through the Canadian International Development Agency. 
Francois thanked the participants for their contribution. He said the workshop will be a cornerstone for their advancement. He also noted the importance of the workshop to the on going integration developments in the EAC and the EALS.

Gavin said that it was a great honour to be in the workshop for him and his colleague and they have really enjoyed their time in Tanzania after a long time of consultation and preparation. He also noted that the problems and challenges facing the bar associations are more or less the same as they face in Canada so apart from facilitating they have also learnt from the participants.

Pat thanked the participants and she was happy to have come to the workshop, it was an opportunity to learn from the region/participants. She also thanked Jennifer Khor for excellent organisation.
ANNEX A: Workshop Agenda
Issues of Globalization and Regional Integration for the Legal Profession


Canadian Bar Association/Eastern Africa Regional Bar Workshop

Snowcrest Hotel, Arusha, Tanzania
Tuesday – Thursday, 8-10 March, 2011


Program Agenda

Workshop Objectives:

1.  To provide participants with an opportunity to share and exchange experience related to issues of governance of the legal profession in their countries and in particular, as they relate to regional integration and globalization.

2.   To develop the participants knowledge to enable the law societies/bar associations to respond to the changing environment resulting from the rapid developments of the legal profession in their countries, regional integration and globalization.  

3.   To provide participants with an opportunity to explore regional and international collaboration with other sister bar associations. 

Participants: 5 representatives of staff and council/relevant committees from LSK, TLS, ULS, EBA, EALS,  4 from ZLS.   KBA and BBA CEOs attending.
Monday March 7 - Arrival of Participants
Day 1: Tuesday March 8th  

8:30-9:15
Welcome, Introductions and Expectations

Dr. Wilbert Kapinga, President, EALS, and Gavin MacKenzie, former Treasurer Law Society of Upper Canada, and Jennifer Khor, CBA SAJEA Regional Director
During introduction a representative of each organization will highlight (in point form) the current key issues which each organization is dealing with (3-5 min).
9:15-11:00
Session 1: Essentials for a Vibrant Legal Profession: Issues of Regional Integration and Globalization 

· Discussion on the essential elements of a vibrant legal profession and role of the law society/bar association in ensuring those – facilitated by Pat (15 min)

· Globalization of Legal Professional Services and Overview of East Africa integration process (10min) – Tito Byenkya, CEO EALS

· In mixed groups participants discuss the linkages between globalisation in legal services, and the ongoing regional integration process and the vital role the legal profession has to play in both.  Identify opportunities and challenges for law societies and legal profession arising from regional integration and globalization.
11:00-11:15
Break
11:15-12:00
Plenary
Group presentations and plenary discussion on opportunities and challenges identified.
12:00-12:30 
Responding to Globalization: The Canadian Experience- The Federation of Law Societies


· Canadian presentation on Federation (genesis, mandate, structure, funding) and overview of its activities – Gavin (20 min)
12:30-2:00
Lunch

2:00-2:20
Overview East Africa Cross Border Legal Practice Bill 

· Presentation on the Content of the EA Cross Border Legal Practice Bill highlighting subjects which will be discussed during this workshop and potential benefit of the law societies in jointly discussing these issues 

– Tito (15-20 min)

2:20-3:30
Session 2: Standardizing/Harmonizing Legal Education and Accreditation 

· Roundtable discussion of the current status and new development in legal education (university and law school) in the region, highlighting challenges and impact on the profession.  

· Canadian experience on harmonizing legal education and accreditation – Pat (15 min)

· Discussion
3:30-3:45
Break

3:45-4:50 
Session 3: Universal Ethics
· Canadian presentation on ethics (uniformity in principles, model codes of conduct, complexities resulting from cross-border practice) - Gavin 

· Exercises/ discussion questions    

(What principles could be agreed on as regional model code? Situational questions which test the limits/boundaries of ethics – how to deal with x,y,z. Note limited role of law societies/bars to enforce/discipline lawyers. )
4:50-5:00
Close of Day (Jennifer)

Day 2: Wednesday, March 9th   

8:30-9:30 
Session 3: Ethics Plenary 

Plenary: Discussion of exercises and ethical challenges for law societies/bar associations now as regional integration becomes a reality

Facilitator: Gavin
9:30-11:00
Session 4: Discipline
· Overview of Canadian Discipline Process and Possible Sanctions – Gavin (10 min) 

· Roundtable Discussion: 

· Discuss strategies to mitigate the impact of barriers to ensuring discipline standards (unifying, ensuring conformity across nations, how to communicate with each other – there have been already cases where lawyers claim to be lawyers in one juris and set up shop in another country but are not lawyers or have been disciplined- so bars can share their experience and maybe discussion about systems to communicate or track?)
11:00-11:15
Break
11:15-12:30
Session 5: Basics of a “Model Bar Association” - Law Societies/Bar Associations Responding to the Changing Environment or a Step Behind  
· Canadian presentations on perspectives from law societies and bar associations to respond to changing environment resulting from globalization (and role of Federation) and the changing face of the profession
· Discussion of issues of management of the growth in the number of lawyers, the increasing diversity (gender and other) of the profession, the impact on their ability to practice cross-border.
· Role of CBA in Canada – Pat (15 min)
· Role of law societies in Canada – Gavin (15 min)

· Small group discussions, in organizational groups, on reforms required within organization to respond to regional and international issues. 

· What reforms are desired in functioning of law societies/bar associations?  (structurally, responsibilities, mandate) Consider current work on reviewing statutory legislation or constitutions.

· What steps have been taken (consider work done flowing from previous CBA governance workshops), consider current work on revising legislation.
12:30-2:00
Lunch 

2:00-3:30
Session 5: Law Societies/Bar Associations Responding to the Changing Environment or a Step Behind 

Small group discussion continued and each organization presents highlights of discussion (7 min each) and plenary discussions.

3:30-3:45
Break (inclusive in session)
3:45-4:50
Session 5: Law Societies/Bar Associations Responding to the Changing Environment or a Step Behind: Part II: The Changing Face of the Profession (continued)
Café style discussion:

What can the Law Societies/Bar Associations do to respond to these changes (representative of diversity, young lawyer groups, in-house counsel)?  

How can the Law Societies/Bar Associations to reach out to members?  (Maintain relevancy, service to members and volunteer engagement)

How to maintain and build public confidence and trust in the profession?

4:50-5:00 
Close of Day 
Day 3: Thursday March 10th 
8:30-9:30
Session 5: Law Societies/Bar Associations Responding to the Changing Environment or a Step Behind: Part II: The Changing Face of the Profession (continued)
Plenary discussion– enhancing strategies/plans to move forward 

9:30-10:30
Session 6:  Practical considerations to Law Firm Associations between Countries/Development of Regional Law Firms
· Presentation by Canadian on issues related to establishment or development of law firm associations between countries/regional law firms and regulations which address these - Gavin
· Plenary discussion
10:30-12:30
Session 7: Role of the Law Societies/Bar Associations in Law Reform and Advocacy 
Consider joint advocacy or law reform initiatives on legal practice issues common in region. Consider role of bars in supporting regional integration process: function and strategies.

Introduction of law reform initiatives by law societies/bar associations by Pat

Legislative processes at the regional level and how they relate to Policies and laws at the national level - Presentation by EAC Legal Affairs Office (15 min) (TBC) 

Mixed small group discussions (ELA separate?) on workshop topics: Legal education, ethics, discipline, relevancy to members, etc. – identify areas of agreement, prioritizing action areas – reflect on EA Cross Border Legal Practice Bill

Inclusive of

11:00-11:15
Break
12:30-2:00
Lunch
2:00-3:15
Session 7: Role of the Law Societies/Bar Associations in Law Reform and Advocacy 


Presentations and Plenary
3:15-3:30
Break
3:30-4:45
Session  8:  Opportunities to Collaborate: Regionally and Internationally 
· In law society/bar association groups, consider ways to work with other law societies/bar associations  (what you can offer, how you want to benefit)
· Consider what the role of a regional law society should be in an integrated EAC

· Presentations and Plenary discussions on collaboration

4:45-5:00
Close of Workshop

7:00-9:00
Closing Reception 
ANNEX B: Participant List – Regional Bar Workshop, 8 – 10 March 2011 

CANADA

	Name
	Address
	Phone/Fax
	Email/Website

	Gavin Mackenzie 
Past Treasurer
Law Society of Upper Canada


	Heenan Blaikie 

2900-333 Bay Street

Toronto, ON  M5H 2T4
	Phone: (416) 360-2892


	gmackenzie@heenan.ca 



	Patricia Bond 
Bencher 

Law Society of British Columbia 


	North Shore Law 

600-171 Esplanade West

North Vancouver, B.C.  V7M 3J9
	Phone: (604) 980-8571


	pbond@northshorelaw.com 




SAJEA/PSO

	Name 
	Address
	Phone/Fax
	Email/Website 

	Jennifer Khor 

Regional Director 
	Program Support Office

SAJEA Program

Plot No. 299Ruhinde Street, Ada Estate

P.O. Box 2148, Dar es Salaam,Tanzania 


	Office Tel: +255 22 266 4254/74

Fax: +255 22 266 4253

Mobile: +255 788 758 571
	jenniferk@cba.org
sajeapso@gmail.com


	Chioma Ume 

Program Lawyer 
	Program Support Office

SAJEA Program

Plot No. 299Ruhinde Street, Ada Estate

P.O. Box 2148, Dar es Salaam, Tanzania 


	Office Tel: +255 22 266 4254/74

Fax: +255 22 266 4253

Mobile: +255 788 758 574
	chiomaume@gmail.com


	Joseph Wawa

Intern
	Program Support Office

SAJEA Program

Plot No. 299Ruhinde Street, Ada Estate

P.O. Box 2148, Dar es Salaam, Tanzania 


	Office Phone: +255 22 266 4254/74

Fax: +255 22 266 4253

Mobile: +255 714 698 243
	joefuta@gmail.com 


ETHIOPIA

	Name
	Address
	Phone/Fax
	Email/Website

	Mr. Zebene Fikre

Executive Committee Member 


	Ethiopian Lawyers Association 

P. O. Box 4024

Addis Ababa, Ethiopia 
	Office Tel: +251-11-553-01-22
Mobile: +251 911 248920
	zebenef@yahoo.com


	Mr. Fasil Tadesse

Executive Committee Member 


	Ethiopian Lawyers Association 

P. O. Box 4024

Addis Ababa, Ethiopia 
	Office Tel: +251-11-553-01-22
Fax: +251-11-315-20-47

+251 911 238 827 Mobile
	fatebekaw@yahoo.com
eba@ethionet.net 



	Mr. Wondimagegnehu Gabrisilassie

Finance Officer 


	Ethiopian Lawyers Association 

P. O. Box 4024

Addis Ababa, Ethiopia 
	Office Tel: +251-11-553-01-22

Mobile: +251 911 626083

	wgselassie@ethionet.et


	Mr. Seleshi Ketsela

President 


	Ethiopian Lawyers Association 

P. O. Box 4024

Addis Ababa, Ethiopia 
	Office Tel: +251-11-553-01-22

Mobile: +251 911 205554

	seleshi.law@ethionet.et


	Mr. Derbew Temesgen 

Director General


	Ethiopian Lawyers Association 

P. O. Box 4024

Addis Ababa, Ethiopia 
	Office Tel:  +251-11-553-01-22
Fax:  +251-11-315-20-47

Mobile:  +251-911 624 362


	eba@ethionet.et


KENYA

	Name
	Address
	Phone/Fax
	Email/Website

	Mr. John Mburu 

Council Member


	LSK House

Gitanga Road, Valley Arcade

(Lavington, opp Valley Arcade )
P.O Box 72219 - 00200 

Nairobi, Kenya
	Mobile: +254 722 748075
	johnmburu@gmail.com


	Faith Waigwa

Council Member 


	LSK House

Gitanga Road, Valley Arcade

(Lavington, opp Valley Arcade )
P.O Box 72219 - 00200 

Nairobi, Kenya

Nungo, Oduor & Waigwa Advocates

Uchumi House, 14th Floor

Wing B, Suite No.7

Aga Khan Walk

P.O. Box 70678, 00400

Nairobi, Kenya
	Mobile: +254 721 891709

Tel: +254 020 2224041


	faithwaigwa@yahoo.com
faith.waigwa@nowadvocates.co.ke
info@nowadvocates.co.ke


	Jemimah Wanza Keli 

Program Officer (Compliance & Ethics) 


	LSK House

Gitanga Road, Valley Arcade

(Lavington, opp Valley Arcade )
P.O Box 72219 - 00200 

Nairobi, Kenya
	Mobile: +254 726 854219
	jemimahkeli@lsk.or.ke



TANZANIA

	Name
	Address
	Phone/Fax
	Email/Website

	Mr. Mpale Mpoki

Vice President 


	Mpoki Ntonge & Mary Advocates

3rd Floor Raha Tower

P. O. Box 14232

Dar es Salaam 


	Office Tel/Fax: +255 22 2111918

Mobile: +255 715 187777

               +255 773 187777


	mpokikaba@yahoo.com

	Ms. Aisha Bade 

Treasurer 


	Leo Attorneys

P.O. Box 78572

Dar es Salaam, Tanzania

21 Tunisia Road, Ada Estate, Dar


	Office Tel: +255 266 4021

Fax: +255 22 266 4022

Mobile: +255 745 381 555


	aichabade@leoattorneys.com

	Ms. Emilia Siwingwa

CEO


	Tanganyika Law Society 

P.O. Box 2148 

Dar es Salaam, Tanzania
	Office Tel: +255 22 2 664 254

Fax: +255 22 2664253

Mobile: 255 788 758 576
	emilias@tls.or.tz


	Mr. Francis Stolla

President  TLS

	The Noble Attorneys 

P. O. Box 76366

Dar es salaam
	Office Tel. +255 22 2124939

Mobile: +255 754 312345
	president@tls.or.tz
francisstolla@yahoo.co.uk


	Ms Mariam Othman

Programme Officer, Membership
	Tanganyika Law Society 

P.O. Box 2148 

Dar es Salaam, Tanzania
	Office Tel: +255 22 2 664 254

Fax: +255 22 2664253


	Mariam_othman@tls.or.tz


UGANDA

	Name
	Address
	Phone/Fax
	Email/Website

	Ms Sylvia Mukasa Namubiru
Executive Director, ULS
	Uganda Law Society

Plot 5A Acacia Avenue

P.O. Box 426, Kampala
	Office Tel: +256-41-342-424

Fax: +256-41-342-431

Mobile: +256 772 465 658
	Sylvia.lap@uls.or.ug
sylivinn@yahoo.com
ed@uls.or.ug

	Stephen Musisi

Treasurer 


	Mubiru-Musoke, Musisi & Co Advocates

Fifth Floor Northern Wing 

Social Security House 


	Office Tel: +256 31 261181

Mobile: +256 77 2 719658


	dime@africanline.co.ug


	Mike Okua

Council Member 

 
	Okua & Associates  Advocates

Workers House 

7th Floor, Northern Wing 

P. O. Box 27052

Kampala, Uganda


	Office Tel: +256 312 267993

Mobile: +256 752 802790
	mike@orlegal.co.ug


	James Mukasa Sebugenyi 

Chairperson CLE Committee


	c/o Uganda Law Society

Plot 5A Acacia Avenue, Kololo

P.O. Box 426, Kampala, Uganda
c/o Sebale and Lule Advocates

P.O. Box 2255

EADB Building, Mezzanine Floor

Kampala, Uganda
	Mobile: 256 772 763 763

Fax: +256 414 230 521

Office Tel : +256 414 230, 

+256 312 250 013


	jsmukasa@sebalulule.co.ug


	Grace Babihuga Nuwagaba 

Head Professional Development 


	Uganda Law Society

Plot 5A Acacia Avenue, Kololo

P.O. Box 426, Kampala, Uganda

	Office Tel: +256-41-342-424

Fax: +256-41-342-431

Mobile: + 256-772 460 775


	grace.babihuga@uls.or.ug


ZANZIBAR


	Name
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	Phone/Fax
	Email/Website

	Abdalla Juma Mohamed 

Financial Secretary 


	Zanzibar Law Society 
P. O. Box 3319

Zanzibar
	Mobile: +255 777 410426 

Office Tel:  +255 24 2239118
	ajmchambe@yahoo.co.uk


	Salma Ali Hassan 

Co-opted Member 


	Zanzibar Law Society 
Bwawani Hotel, Ground Floor, Suite No 107

PO Box 3319 Zanzibar

Tanzania
	Mobile: +255 777 430333
	chama1998@yahoo.com


	Mtaib A. Othman 

Member, 


	Zanzibar Law Society 
Bwawani Hotel, Ground Floor, Suite No 107

PO Box 3319 Zanzibar

Tanzania
	Mobile: +255 773 092511
	zls@zanlink.com
othmanmtaib@yahoo.com


	Mahmoud Zubeir Makame

Administrative Assistant & Director of Continuing Legal Education 


	Zanzibar Law Society



Bwawani Hotel, Ground Floor, Suite No 107
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Tanzania
	Office Tel:  255 24 223 4890 
Fax: 255 (024) 223 9118


	mohmoudzubeir@yahoo.com
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	thngoga@gmail.com
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byenti@yahoo.com


	Anne Abeja – Muhwezi 
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	East Africa Law Society 
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Council Member


	Goretti, Opiyo, Achillah & Co. Advocates, 
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ANNEX C: Ethical Problem 4
Problem 4
Noah is a sole practitioner running a general litigation practice in a small community. He has recently upgraded his skills to ensure that he has excellent knowledge of wills and estates and can draft a will quickly and effectively, as he wishes to expand his practice into that area. In an effort to attract business and recover the costs of his upgrading courses, he places an ad in the newspaper: “Wills from $199 and up. Make sure your loved ones get the money they deserve: my personally drafted wills have never been successfully contested in court!” The statement is true, as he has never drafted a will before. He is soon visited by a married couple, William and Grace, who would like to update their wills. Noah agrees to draft both of their wills for a fixed fee of $750 but through an administrative oversight no account is rendered.

Obtaining payment for his services becomes increasingly awkward as Noah becomes close friends with William. Through the years, Noah becomes increasingly involved with William’s affairs, as he agrees to administer a trust account in which William and Grace keep monies intended to secure the upbringing of their children and grandchildren.

William informs Noah that he is separating from Grace. Noah feels forced to choose a side. He decides to side with William but tells Grace that he can probably also represent her, and will handle the matter fairly. Noah drafts a separation agreement, which both parties sign. Grace has second thoughts about some of the terms, however, and hires her own lawyer to contest it. Noah responds by sending Grace an invoice for her share of the will and separation agreement, plus interest. He recalls that Grace’s will was somewhat more complex, and therefore decides that she should be billed 55% of the fixed fee, while William should be billed the remaining 45%.

Once the divorce proceedings begin, both William and Grace begin accounting for all their assets. Unfortunately, Noah is unable to promptly account for the funds that were supposed to be kept in the trust account. As a friend of the family, Noah submits an affidavit to the court, detailing what he knows about how William and Grace behaved together.
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